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EXECUTIVE SUMMARY

The objectives of the report were to provide information on how inspections are currently
being undertaken for selected Member States in the policy areas of water, nature
protection and CITES so as to identify their strengths and weaknesses. Furthermore,
combined with information from other studies, the study developed options that could be
taken forward at EU level to strengthen inspection and control and it assessed the impacts
of those options.
This study examined the enforcement processes for the three environmental themes in five
Member States (DE, ES, PL, SE and UK). The overall conclusions of this baseline analysis are
set out below and formed the baseline for impact assessment of the options developed to
address the enforcement gaps. The assessment of inspection and enforcement processes,
structures and capacities was undertaken within the concept of the ‘control chain’ - a
holistic approach to understanding compliance assurance, consisting of
inspection/surveillance, enforcement and compliance promotion. In essence the following
elements are necessary to ensure that the control chain is effective:










Establishing an implementation and enforcement strategy
Compliance promotion and awareness raising
Sufficient capacity of enforcement institutions
Inspection and enforcement planning
Co-ordination of control activities within Member States
Co-ordination and co-operation across borders
Follow-up to control actions
Transparency and the role of the public
Evaluation of performance of the control strategy and national inspection bodies

The compliance gap in Member States may arise from failure to adequately apply EU law
(e.g. invest in infrastructure or designate sufficient areas, etc.) or from inadequate
enforcement of obligations on regulated entities. It is also clear that where there is very
limited enforcement capacity the levels of non-compliance are not properly known.
Therefore, there is a need to increase enforcement capacity and action in some areas to
address this compliance gap and deliver the benefits of the EU environmental acquis.
The structure of the enforcement authorities varies significantly across the Member States.
Federal states have highly devolved structures, as do Member States such as Sweden. This
presents challenges for inter-institutional working – horizontally between authorities at the
same governance level and vertically between national and regional levels. The baseline
identified examples of good practice in the co-ordination of enforcement work between
institutions (e.g. on wildlife crime in the UK). However, challenges remain.
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Enforcement institutions may be responsible for wide areas of the environmental acquis
(e.g. regional authorities in Poland and Sweden or the Environment Agency in the UK). This
provides opportunities for joined-up thinking on enforcement, including assessment of risk
to drive actions across different areas of law. However, it also means that it can be difficult
to identify the level of capacity, etc., allocated to enforcement of individual aspects of the
acquis. Other institutions may be largely or entirely focused on one Directive (e.g. the
Drinking Water Inspectorate in the UK). This allows for clear identification of enforcement
obligations and capacity, but presents issues for inter-institutional working.
The baseline also highlighted the importance of institutions that are not primarily
environmental in scope, such as the customs and police. There are good examples of their
role in enforcing the environmental acquis, such as on CITES. However, even in the most
active cases, environmental enforcement remains a small part of the function of these
institutions and sits alongside other, often more pressing, priorities.
Inspection planning to varying degrees is widely seen. The level of planning depends on the
predictive nature of the enforcement activity. Where this is focused on investigation of
incidents, planning tends to rely on past experience, while for regular surveillance, other
factors can be taken into account. Risk-based inspection is widely reported as the basis for
control activities and is important in targeting limited resources to deliver increased
enforcement outcomes.
Within the baseline there are very different types of inspection or control activity. These
include:





Reliance on self-monitoring and reporting by regulated entities with minimal site
based intervention by regulators (e.g. for drinking water in Germany).
Routine inspections to check compliance with operational conditions (the basis for
much industrial inspection, urban waste water treatment, nitrates, etc.).
Incident-based controls, responding to reported cases of non-compliance,
environmental quality problems, concerns by citizens (e.g. poisoning of species,
pollution incidents, etc.).
Intelligence-led investigation, e.g. for CITES, wildlife crime and waste shipment.

The baseline identified issues of compliance with some key areas of EU law (e.g. for Urban
Waste Water Treatment due to inadequate planning for investment) and with the adequacy
of the controls (inspection, enforcement, compliance promotion, etc.) needed to ensure
some areas of EU law were complied with. In many cases this was an issue of institutional
capacity.
The effectiveness of enforcement institutions depends on the resources available to them
and whether these are sufficient to address the enforcement challenges they face. The
baseline analysis found very different conclusions on the sufficiency of the capacity of
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institutions in the Member States. For example, the UK Drinking Water Inspectorate reports
sufficient staffing and budgetary capacity. Conversely, there are severe constraints in
Member States with budgetary problems, such as Spain and Poland. The nature of
budgetary stability also affects capacity. For example, funding for the police wildlife crime
unit in the UK was reviewed and its absolute value is limited, but of further concern was the
fact that such funding was only confirmed one year ahead undermines its ability to attract
staff. In conclusion, there is without doubt a need to address the capacity of enforcement
institutions across many Member States.
Compliance promotion is widely seen as necessary to ensure regulated entities understand
their obligations and to reduce incidents of non-compliance. The baseline found a number
of compliance promotion examples, from working with the public and traders for CITES,
with farmers on application of fertilisers, etc. While most enforcement authorities
recognise the value of compliance promotion, the challenge is how best to target this. A key
lesson is to target compliance promotion to deliver the maximum outcome where resources
are limited.
The transparency of enforcement activity across the Member States varies. There are
variations in how far enforcement decisions are published. For some this is proactive, for
others information is on request. There is a need to enhance the proactive transparency of
enforcement activity as well as to increase the facility for stakeholders to participate in
inspection planning.
The baseline analysis found good examples of review of enforcement activity, such as
reviews by Parliamentary Committees and National Audit Office in the UK and of County
Administrative Boards in the Sweden. Furthermore, such reviews tend to ask questions
about the effectiveness of inspection and enforcement as well as wider issues of compliance
promotion. Additionally, they can examine issues of regulatory burdens and links to better
regulation principles. Such reviews deliver conclusions that lead to improving the focus of
inspection and enforcement, increasing effectiveness and can provide the basis to reexamine capacity constraints and whether budgets should be addressed. Greater use of
such reviews would enhance the effectiveness of enforcement of the EU environmental
acquis as well as providing a more transparent assessment of enforcement for stakeholders
as well as for interested bodies such as the European Commission.
Across the control chain within the baseline analysis there were many examples of good
practice, but also severe constraints on effective enforcement of the environmental acquis
in the Member States. There is, therefore, a need to enhance enforcement institutions,
practice and capacity in many instances. EU level intervention may, therefore, be
appropriate to address these shortcomings and the options that could be taken forward at
EU level appropriate to these challenges. The following options were developed to address
the gaps and deficiencies in inspection and enforcement of the environmental acquis:
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1. A baseline ‘do nothing’ option, which leaves the obligations on control actions as
they are (specified in some EU environmental law and implicit in the rest) to deliver
implementation of the legislative requirements.
2. A non-legislative approach, whereby the Commission supports enforcement in
informal ways, e.g. through guidance or through support to existing networks of
Member State enforcement bodies.
3. An upgraded Recommendation on environmental inspections replacing the 2001
RMCEI to provide a clearer, structured approach with extensive non-binding criteria
addressing all key aspects of the control chain and covering the wider environment
acquis. It would also provide a basis for reporting by the Member States and would
increase transparency to some extent.
4. The adoption of a new general binding instrument setting out general requirements
to address the different elements of the control chain. It would be applicable to the
entire environmental acquis and, therefore, would need to address all of the
different types of control activities, situation and compliance obligations arising from
implementation of the different instruments of the acquis.
5. The adoption of a binding instrument setting out detailed requirements for control
in the Member States. The detailed criteria would likely need to be elaborated for
different parts of the environmental acquis. Some criteria could be set out in the
body of an instrument, while others may be better described in annexes.
6. A combined option including elements of the previous options as the preceding
options are not mutually exclusive. In particular option 2 can be taken forward with
any of the other options.
The Impact Assessment began by assessing the impacts of taking forward the control chain
and did this in two ways. The first was of the impacts of the specific elements of the control
and then the control chain as a whole. Costs of individual inspection actions and planning
activities are provided, as are examples of compliance promotion costs.
This analysis was followed by a consideration of the effectiveness and efficiency of the six
options, i.e. the consequences of seeking to take forward the control chain within different
instrumental settings. The consequences of the type of instrument chosen would not be due
the impact of control chain, but the efficiency and effectiveness of implementing the control
chain due to the type of instrument. The following table provides a summary of the
advantages, disadvantages, effectiveness and efficiency of the options.

10

Option
1 - Do nothing

Advantages
 No costs

2 – Non-legislative
option



3 – Enhanced
Recommendation

4 – Binding
instrument








Option 5 – Binding 
instrument
with
detail prescription


6 – Combination of
options



No extra costs for efficient
systems
Little other extra costs
Promotion of best practice
Provides a framework for
authorities on how to
measure the quality of control
systems
Provides flexibility to tailor the
criteria to national systems
Provides incentive for the
least quality control systems
to improve
Sets out detailed
requirements to ensure
application in the MS
Should ensure greater
harmonisation between the
MS
Legislation makes networking
more effective
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Disadvantages
 No progress on implementation
 No information on performance
 Underfunded agencies would
probably not engage
 Progress would leave out the
worst cases
 It will still be difficult to involve
the worst quality control systems
 Some administrative costs

Effectiveness
 Very low

Efficiency
 Very low



Limited positive
impact due to focus
on better performers



Very low costs



Higher than option 2



Higher than option 2



Increased costs due to
compulsion
Higher administrative costs



High



High

Difficult to ensure all details
cover the acquis in its entirety
Potential issues of integration of
detailed prescription between
horizontal instrument and
sectoral instruments
None



Relatively high, but
possible problems in
interaction between
instruments



Generally high, but
issues with possible
unintended additional
costs in some MS



High



High








ABBREVIATIONS

AC
ACPO
AEUAS
ARIMR
BAT
BfN
BMU

Autonomous Community (ES)
Association of Chief Police Officers (UK)
National Association of Groundwater Users (ES)
Agency for Restructuring and Modernisation of Agriculture (PL)
Best Available Techniques
Bundesamt für Naturschutz (DE)
Federal Ministry for the Environment, Nature Conservation and Nuclear Safety
(DE)
CAMS
Catchment Abstraction Management Strategy (UK)
CAP
Common Agricultural Policy
CAESAR
Certificates for Efficient Allocation of Shares Adjusted to Retention (SE)
CCSAT
Cross Compliance Self-Assessment Tool (UK)
CEMA
Customs and Excise Management Act 1979 (UK)
CITES
Convention on International Trade in Endangered Species
CJEU
Court of Justice of the European Union
CLIC
Local Information and Dialogue Committees (FR)
COTES
The Control of Trade in Endangered Species (Enforcement) Regulations 1997
(UK)
CPS
Crown Prosecution Service
Defra
Department of Environment, Food and Rural Affairs (UK)
DNRED
National Department for Intelligence and Customs Investigations (FR)
DWD
Drinking Water Directive
DWI
Drinking Water Inspectorate (UK)
DWWTS
Domestic Waste Water Treatment Systems
EA
Environment Agency
EC
European Commission
EEA
European Environment Agency
EEP
European Enforcement Project
EIA
Environmental Impact Assessment
EMAS
Eco-Management and Audit Scheme
ENDWARE European Network of Drinking Water Regulators
ENPE
European Network of Prosecutors for the Environment
EPA
Environmental Protection Agency (IE)
E-PRTR
European Pollutant Release and Transfer Register
EU
European Union
EUFJE
European Union Forum of judges for the environment
FMP
Fixed Monetary Penalty
FVO
Food and Veterinary Office
GAEC
Good Agricultural and Environmental Condition
GBR
General Binding Rule
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GDOS
GDP
GIOS
GMES
GMO
GWEN
HCPAC
HELCOM
HNV
HPA
HPU
IED
IMPEL
INECE
IOS
IPPC
ISWK
IT
IUCN
JNCC
KPOŚK
KZGW
LANA
MA
MEA
MoU
MS
N2K
NAO
NDNAD
NE
NFI
NGO
NIK
NVZ
OECD
Ofwat
OMA
OPRA
OSM
PACE
PAW

Generalna Dyrekcja Ochrony Srodowiska (PL)
Gross Domestic Product
Główny Inspektorat Ochrony Środowiska (PL)
Global Monitoring for Environment and Security
Genetically Modified Organism
Global Wildlife Enforcement Network
House of Commons Public Accounts Committee (UK)
The Helsinki Commission
High Nature Value
Health Protection Agency (UK)
Health Protection Unit
Industrial Emissions Directive
EU Network for the Implementation and Enforcement of Environmental Law
International Network for Environmental Compliance and Enforcement
Inspekcja Ochrony Srodowiska (PL)
Integrated Pollution Prevention and Control
Informatyczny System Wspomagania Kontroli (PL)
Information Technology
International Union for the Conservation of Nature
Joint Nature Conservation Committee (UK)
Krajowy Program Oczyszczania Ścieków Komunalnych (PL)
Krajowy Zarzad Gospodarki Wodnej (PL)
Bund/Länderarbeitsgemeinschaft Naturschutz, Landschaftspflege und Erholung
(DE)
Management Authority
Multi-lateral Environmental Agreement
Memorandum of Understanding
Member State
Natura 2000
National Audit Office (UK)
National DNA Database (UK)
Natural England (UK)
National Forest Inventory (SE)
Non-governmental Organisation
Najwyzsza Izba Kontroli (PL)
Nitrate Vulnerable Zone
Organisation for Economic Cooperation and Development
The Water Services Regulation Authority (UK)
Operator Monitoring Assessments (UK)
Operational Risk Appraisal
Operator Self-Monitoring (UK)
Police and Criminal Evidence Act 1984 (UK)
Partnership for Action Against Wildlife Crime (UK)
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p.e.
PO
POM
PUL
PWCO
PZO
RDOS
REDIA
RES
RIS
RBMP
RMCEI
RoHS
RPA
RSA
RSPB
RSPCA
SA
SAC
SANEPID
SCI
SCM
SEARS
SEPA
SEPRONA
SINAC
SK
SME
SMR
SOIVRE
SNH
SPA
SRG
SSSI
SwEPA
TAM
TOZ
UKBA
UNEP
UWWTD
VMP
WCMC

population equivalent
Plany Ochronne (PL)
Programme of Measures
Plany urządzania lasu (PL)
Police Wildlife Crime Officers (UK)
Plany Zadan Ochronnych (PL)
Regionalna Dyrekcja Ochrony Srodowiska (PL)
State Environmental Inspection Network (ES)
Regulatory Enforcement and Sanctions Act 2008 (UK)
Swedish National Inventory of Forests (SE)
River Basin Management Plan
Recommendation 2001/331/EC providing for minimum criteria for
environmental inspections
Restriction of Hazardous Substances Directive
Rural Payments Agency (UK)
Restoring Sustainable Abstraction (UK)
Royal Society for the Protection of Birds (UK)
Royal Society for the Prevention of Cruelty to Animals (UK)
Scientific Authority
Special Area of Conservation
Panstwowa Inspekcja Sanitarna (PL)
Site of Community Importance
Standard Cost Model
Scotland's Environment and Rural Services (UK)
Scottish Environment Protection Agency (UK)
El Servicio de Protección de la Naturaleza (ES)
National Water Consumption Information System (ES)
System Kontroli (PL)
Small and Medium-sized Enterprise
Statutory Management Requirement
Servicio Oficial de Inspección, Vigilancia y Regulación del Comercio Exterior (ES)
Scottish Natural Heritage (UK)
Special Protection Area
Scientific Review Group
Site of Special Scientific Interest (UK)
Swedish Environmental Protection Agency (SE)
traditional Asian medicine
Polish Society for the Protection of Animals (PL)
UK Border Agency (UK)
United Nations Environment Programme
Urban Waste Water Treatment Directive
Variable Monetary Penalty
World Conservation Monitoring Centre
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WCO
WEEE
WFD
WHO
WLEWG
WSR
WSZ
WWF
WWTP

World Customs Organisation
Waste Electrical and Electronic Equipment
Water Framework Directive
World Health Organisation
Wildlife Law Enforcement Working Group (UK)
Waste Shipment Regulation
Water Supply Zone
World Wide Fund for the Protection of Nature
Waste Water Treatment Plant

Country abbreviations
AT
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CY
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DE
EE
IE
EL
ES
FR
FI
HR
HU
IT
LV
LT
LU
MT
NL
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PT
RO
SI
SK
SE
UK
US

Austria
Belgium
Bulgaria
Cyprus
Czech Republic
Denmark
Germany
Estonia
Ireland
Greece
Spain
France
Finland
Croatia
Hungary
Italy
Latvia
Lithuania
Luxembourg
Malta
Netherlands
Poland
Portugal
Romania
Slovenia
Slovakia
Sweden
United Kingdom
United States
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1

1.1

INTRODUCTION

Purpose of the report

This report is for the project “Information collection and impact assessment of possible
requirements for environmental inspections in the area of EU legislation on water, nature
protection and trade in certain environmentally sensitive goods”.
The objectives of the report are to provide:

1
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3

information on how inspections are currently undertaken for a representative
cross-section of MS in the policy areas of water, nature protection and trade in
certain environmentally sensitive goods (study subject areas);
an identification of weaknesses and good practices in the way environmental
inspection systems function across the EU in the study subject areas;
an assessment of different options to strengthen inspection practices (feasibility,
budget implications, and the more general economic, social and environmental
impacts).

This study examines the control, inspection and enforcement processes of three
environmental themes for five Member States covering the issues of inspection approaches,
capacities, frequency and costs. This analysis provides a baseline of current practices. This
provides the basis, along with a review of relevant studies for other areas of environmental
law, to develop a series of policy options to improve inspections. Furthermore, the baseline
provides the basis to assess the options within an Impact Assessment of those options.
1.2

Environmental inspections and implementation of the EU environmental acquis

The EC Proposal for the 7th Environment Action Programme (EAP) defines future priority
objectives that include better implementation, enforcement, monitoring and strengthening
of environment policy and legislation. In its conclusions on setting the framework for a
Seventh EU Environment Action Programme, the Council supported the objective of
improving inspections and surveillance regimes where necessary inter alia through guidance
for Member States, on the basis of experience with existing provisions and avoiding
unnecessary administrative burdens improving complaint handling at national level.1
The Recommendation 2001/331/EC2 providing for minimum criteria for environmental
inspections (RMCEI) provides guidance on the way to organise, plan and implement
environmental inspections mainly in the areas of stationary industrial activities. It was
followed by a Communication of the EC published in 20073, on the review of the RMCEI.
1

http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/envir/130788.pdf
Recommendation of the European Parliament and of the Council of 4 April 2001 (2001/331/EC) providing for minimum
criteria for environmental inspections in the Member States
3
Communication from the Commission to the Council on the review of Recommendation 2001/331/EC providing for
minimum criteria for environmental inspections in the Member States (COM(2007) 707 final).
2

16

Member States are responsible for implementing and enforcing EU legislation, including
sufficient control of the application of this legislation. In the recitals of the RMCEI, the status
of environmental inspection within the EU was described in the following:
“(7) The existence of inspection systems and the effective carrying out of inspections is a
deterrent to environmental violations since it enables authorities to identify breaches and
enforce environmental laws through sanctions or other means; thus inspections are an
indispensable link in the regulatory chain and an efficient instrument to contribute to a more
consistent implementation and enforcement of Community environmental legislation across
the Community and to avoid distortions of competition.
(8) There is currently a wide disparity in the inspection systems and mechanisms among
Member States in terms not only of their capacities for carrying out inspection tasks but also
of the scope and contents of the inspection tasks undertaken and even in the very existence
of inspection tasks in a few Member States, and this is a situation which cannot be
considered satisfactory with reference to the objective of an effective and more consistent
implementation, practical application and enforcement of Community legislation on
environmental protection”.
The EC review of the RMCEI noted that the scope of the RMCEI has been interpreted in
different ways by Member States. There are large differences both in the number of
installations subject to environmental inspections and between the percentages of
installations inspected per year in the Member States. This review highlighted that, for
instance, some Member States apply the Recommendation only to installations falling under
the IPPC Directive, while others cover also other installations.
Additionally, the scope of the RMCEI focuses mainly on industrial and waste treatment
installations and excludes many other activities that are regulated under EU environmental
legislation. In particular, the Recommendation does not contain criteria for the inspection of
waste shipments or for the inspection of Natura 2000 sites. However, some inspection
requirements and criteria are contained in sectoral legislation (e.g. such as the Industrial
Emissions Directive, the Directive on the control of major-accident hazards involving
dangerous substances (Seveso III), the Directive on the restriction of the use of certain
hazardous substances in electrical and electronic equipment, the Directive on the protection
of animals used for scientific purposes, etc.).
Member States are supported in their efforts by the European Union Network for the
Implementation and Enforcement of Environmental Law (IMPEL) created in 1992. IMPEL is a
network of the environmental authorities of EU Member States and provides a framework
for policy makers, environmental inspectors and enforcement officers to exchange ideas,
and encourages the development of enforcement structures and best practices. It carries
out a number of activities aiming at ensuring a more effective application of European
legislation. The network’s activities include awareness raising, capacity building, peer review,
exchange of information and experiences on implementation, international enforcement
collaboration as well as promoting and supporting the practicability and enforceability of
European environmental legislation.
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The EC 2007 Communication4 contains an annex concluding on the way domestic inspections
are carried out in the sectors covered by the RMCEI5. It appears that in several countries
(Denmark, Finland, France, Greece, Italy, and Spain), the situation regarding the level of
implementation of the RMCEI is unclear. It is not possible to establish whether this is due to
the gaps in the information or if there are real cases of non-compliance. Belgium, Germany,
Ireland, the Netherlands, Sweden, and the United Kingdom appear to have reached a high
level of implementation of the RMCEI. Austria, Luxembourg, Portugal, Czech Republic,
Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia and Slovenia as well as Bulgaria and
Romania seem to have partially implemented the RMCEI. Cyprus and Malta seem to be some
way from fulfilling the requirements.
Despite the support provided by IMPEL, there are still wide discrepancies in the way
inspections are organised and carried out in Member States. In addition, the EC does not
have powers of inspections and can only rely on the duty of Member States to cooperate. In
parallel, the EC must play its role as Guardian of the Treaty (Article 211 of the Treaty of the
Functioning of the EU) and ensure that the provisions of the Treaty and the measures taken
by the institutions pursuant thereto are applied, essentially by means of the opening of
infringement procedures.
As Guardian of the Treaty (Article 17 paragraph 1 of the TEU), the EC must ensure that the
provisions of the Treaty and EU legislation are respected by Member States. The EC can
launch infringement proceedings, and bring matters before the Court of Justice. The EC
registers a high number of complaints every year, alleging breaches of EU environment rules
across the EU (between 500 and 700 a year). The lack of implementation and enforcement
of European environmental legislation leads not only to continuing damage to the
environment but also to distortions of competition. As there is no EU inspectorate for the
environment to check what is happening in practice, the European EC has only limited
possibilities of ensuring proper enforcement.6
There are significant challenges for the Member States in ensuring the full application of the
EU environmental acquis, including the full control and enforcement of its provisions. The
following Chapter highlights concerns that have been raised in previous studies on selected
parts of EU environmental law and then provides further analysis of the three thematic areas
of the study. To tackle the gaps in control in the Member States, it may be appropriate that
further actions or instruments are adopted at EU level, such as addressing the limited scope
of the RMCEI. Potential options are elaborated in Chapter 3, followed by an Impact
Assessment of those options in Chapter 4. Chapter 5 provides a final summary of the findings
of this study.
However, prior to providing an analysis of the control practices in the Member States or
elaboration of options, it is important to explore the nature of some of the key concepts or
terms used in this report.

4

5

(COM(2007) 707 final), See footnote 3

http://ec.europa.eu/environment/legal/law/pdf/sec_2007_1493_en.pdf
EEB (2005),EU Environmental Policy Handbook: A Critical Analysis of EU Environmental Legislation Making it
accessible to environmentalists and decision makers, www.eeb.org/?LinkServID=3E1E422E-AAB4-A68D221A63343325A81B&showMeta=0
6
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1.3

Concepts and definitions

This study is focused on the need to ensure that the EU environmental acquis is fully
implemented, with a particular focus on the practical enforcement of that law by Member
State authorities. In doing so, a number of terms need to be used, which can mean different
things in different contexts. Therefore, it is important to examine some of the concepts at
this stage. The intention is not to provide an extensive ‘enforcement glossary’, versions of
which are available in other publications, but rather to examine the concepts at the core of
this analysis.
Compliance
The concept of compliance centres around the behaviour of those subject to the
requirements of law – being in compliance meaning that the entity subject to those
requirements is fulfilling the requirements. EU environmental law either directly (through
stated obligations in the law) or indirectly (as Member State authority oblige entities to do,
or not do, something to meet an objective in the law) result in duties on entities (businesses,
individuals, etc., which are enforceable (e.g. a permit condition). Compliance means that
these entities meet their obligations arising from these enforceable duties.
In the context of this study it is important to highlight two different aspects of compliance.
The first is the requirement on Member States to ensure that legislation adopted at EU level
is fully implemented. Thus there is a compliance obligation on the Member States.
Throughout this study, therefore, reference will be made to examples or policy options, etc.,
relating to ensuring this fulfilment of the Treaty obligations of the Member States.
The second area centred on the concept of compliance concerns the obligations on
businesses and individuals subject to legal requirements. If those individuals and businesses
meet those obligations, then they are compliant.
For much EU environmental law, there is a need to translate the obligations of that law into
requirements for individual entities into national law. Therefore, the compliance of these
entities is necessary for the overall requirement of compliance by the Member State.
Inspection and investigation
In seeking to determine whether businesses and individuals are compliant with their legal
requirements, the relevant authorities can undertake a variety of different inspections,
checks, investigations, etc. It is important to stress that the types of activity undertaken will
vary according to the nature of the obligation. Furthermore, the way specific terms are used
in Member States, such as ‘inspection’, varies and it is, therefore, important not to assume
the content of a particular activity, unless it is specified.
‘Inspection’ in many cases is assumed to include a visit to a site or individual, but this is not
always the case. Indeed, document checking (including on-line) can be referred to as
‘inspection’. Intelligence-led approaches contrast by being investigative in character,
gathering intelligence, information, etc., which may involve site visits. It is because of this
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range of type of appropriate activity, that, for instance, in the Netherlands the term
‘supervision’ is favoured.

Enforcement
Inspection, investigation, supervision – all provide the basis for uncovering cases of noncompliance, the characterisation of the non-compliance and the reasons for it. Furthermore,
for some regulatory regimes businesses and individuals may voluntarily report instances of
non-compliance. The response to such non-compliance is enforcement. The appropriate
enforcement response would depend on the remedies available in law and the seriousness
of the offence, but could range from a mild warning to imprisonment.
It is important, however, that while enforcement in its strict sense is the response to noncompliance, the term can be more loosely used to apply to regulatory activity more broadly.
For example, if a national regulator is described as being responsible for enforcement of a
Directive, this could imply also the inspection and investigative functions alongside
responding to non-compliance.
Compliance promotion
Compliance promotion encompasses all proactive actions that aim to raise the
understanding of the businesses and individuals affected by environmental law of the
obligations they have to ensure they are compliant with that law. In some cases the
obligations may be directly set out in the law (e.g. a prohibition on transboundary
movement of an object), while in others the obligations in law have been translated in some
way into specific obligations for the business or individual, e.g. a prohibited activity on a
protected area due to its conservation interest or the interpretation of the obligations of the
Industrial Emissions Directive into permit conditions which must be complied with.
Lack of understanding of one’s legal obligations is a common cause of compliance failure and
well-targeted compliance promotion reduces the risk of non-compliance. In some regulatory
contexts the term ‘compliance promotion’ is less commonly used and simple ‘awareness
raising’ is more common – this is particular so in communicating with the general public. In
all cases, however, the principle is the same.
While the most obvious situation for compliance promotion is at the early stage of
regulatory activity, i.e. communicating to businesses and individuals before they undertake
actions which might lead to non-compliance, it is important to note that compliance
promotion can also be an important supporting activity to inspection and other supervisory
activity. These actions provide the opportunity for face to face contact with individuals as,
therefore, an opportunity to provide information to help them deliver compliance in the
future.
The regulatory system as a whole – the ‘control chain’
Finally, it is important to consider the processes of regulation, enforcement, supervision,
compliance promotion, etc., as a whole. The individual activities of competent authorities
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are critical in ensuring compliance with environmental law. However, the effectiveness of
these individual activities is dependent on the totality of actions taken by such authorities.
For example, inspection may be well targeted, but without good compliance promotion
compliance issues may remain a problem.
Various terms are used to describe the totality of such regulatory activity, including
compliance assurance and reference to the regulatory cycle. These terms are more
commonly used for enforcement in industrial (and similar) situations. In seeking to
encompass the wide range of activities necessary to ensure compliance with the
environmental acquis as a whole, in this report we refer to the ‘control chain’. This
encompasses not only the more familiar aspects of industrial inspection, but also
investigations for protected areas, intelligence-led approaches, etc. It will also be seen that
the control chain includes the need for ex-ante strategic actions, such as developing a
strategy for delivering compliance as well as ex-post evaluation of the regulatory system and
actions.
Conclusion
This brief exploration of the key concepts in this report has aimed to provide the reader with
a guide to terms which are often used in different ways in different regulatory contexts.
Where this report discusses an individual regulatory situation (e.g. CITES enforcement or
inspection of waste water treatment plants), the individual context is important in
understanding the specific nature of an ‘inspection’ or ‘compliance promotion’, etc.
However, as the analysis moves from the specific case to a general consideration of options
to deliver more effective compliance with the environmental acquis as a whole, it is
important to recognise the range of different actions that can be encompassed by one term
so as to ensure that any option(s) that are taken forward are as widely applicable as
possible, as well as being as clear as possible in the provisions that they contain.
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2

BASELINE ANALYSIS OF THE MEMBER STATES
2.1

Introduction

In order to develop and assess options to improve the application of the full control chain for
EU environmental law in the Member States, it is necessary to undertake a baseline analysis
– what is the current situation and whether it might change without further intervention (i.e.
are adopted policy measures still in the process of being implemented so that outcomes are
not yet certain?). This is necessary for two reasons:



To provide a foundation of knowledge upon which to consider where an option for a
new policy will deliver improvements.
To provide the ‘baseline’ (or ‘do nothing new’) option for a formal Impact
Assessment as required by the IA Guidelines of the EC.

This study does not, due to previous work and limitations in timing and resources, perform a
detailed baseline assessment of the entire control chain for the full environmental acquis in
all Member States. Some areas of the acquis have already been analysed, at least in part,
and, therefore, the initial part of baseline description of this section summarises the
conclusions, where relevant to the baseline, from these relevant reports.
We undertook baseline analysis for five Member States in three policy areas – water, nature
and trade in endangered species, to provide additional information on the baseline. Within
each policy area one or more specific items of EU law formed the focus of assessment.
However, the number of Directives included under ‘water’ was extensive, so that specific
items of legislation were selected to be addressed in the different Member States based on
issues that are of most relevance to those Member States. The Member States included and
Directives/issues covered are set out in the following table.
Table 1. Directives addressed by theme for each Member State
Member State
Germany
Poland
Spain

Sweden

United Kingdom

Water
1.
2.
6.
7.
11.
12.
13.
17.
18.
19.
23.
24.
25.
26.
27.

Nature

Drinking water
Land spreading
Drinking water
UWWT
Abstraction
Drinking water
UWWT
Farm infrastructure
Non-IED emissions
UWWT
Abstraction
Drinking water
Farm infrastructure
Land spreading
UWWT

22

3.
4.
8.
9.
14.
15.

Trade

Habitats
Species
Habitats
Species
Habitats
Species

5. CITES

20. Habitats
21. Species

22. CITES

28. Habitats
29. Species

30. CITES

10. CITES
16. CITES

Overall this covers 30 policy areas across the five Member States. Annex I provides the
country study analysis of these 30 policy areas.
In this section, a summary of the baseline analysis is given for each policy area – water,
nature and trade in endangered species.
However, before presenting the baseline conclusions, it is worth noting the content and
responses of the EC public consultation on environmental inspections and whether this
contributes to the baseline analysis or for options development in the following Chapter.
2.2

The public consultation

The EC held an online stakeholder consultation7 on the initiative on revision of the EU legal
framework on environmental inspections between 29 February 2013 and 26 May 2013.
The consultation document supporting the EC public consultation on environmental
inspections summarised some baseline conclusions. These are:










The current scope of the inspection ‘framework’ is limited – focusing mainly on
industrial activities and missing much of the environmental acquis.
The current EU Recommendation on Minimum Criteria for Environmental Inspections
(RMCEI) as it stands is in need of ‘improvement in terms of the detail and precision of
its current content’.
The current framework is largely non-binding.
There are large disparities in levels of compliance and enforcement processes
between Member States.
The current framework does not address the full compliance promotion and
enforcement activities within the control chain.
The current framework lacks provision for co-ordination of inspection activities
across different environmental sectors.
There is a lack of appropriate provisions for transboundary co-operation.
The current framework lacks provisions on capacity at EU level to ensure national
systems are consistent, coherent and effective.

Some of these conclusions concern the baseline of EU law, such as the nature of the EU legal
framework, while other conclusions concern the level of implementation and/or
enforcement in the Member States.
The public consultation asked for public views of different aspects of inspection,
enforcement and compliance promotion. The questions began by asking about the
importance of enforcement generally and then specifically for individual sectors. It then
asked about the importance of compliance promotion and streamlining, before considering
the criteria for effective enforcement, co-operation between Member States and the role of
EU level capacity in this area.
7

http://ec.europa.eu/environment/legal/law/inspections.htm
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With regard to the thematic areas examined in the baseline analysis in this study,
stakeholders responded to the public consultation stating that an enhanced inspection
regime was needed for the following issues8:







Compliance with requirements concerning environmental infrastructure (this
included urban waste water treatment facilities as well as landfill sites) (63% ‘very
necessary’ and 26% ‘necessary’).
Abstraction of water in areas affected by water scarcity (47% ‘very necessary’ and
29% ‘necessary’).
Activities that may cause diffuse water and land pollution (55% ‘very necessary’ and
27% ‘necessary’).
Activities that may damage protected habitats (60% ‘very necessary’ and 26%
‘necessary’).
Activities that may result in harm to species (51% ‘very necessary’ and 26%
‘necessary’).
Unlawful trade in endangered species (55% ‘very necessary’ and 25% ‘necessary’).

These are very large majorities for enhanced inspection activities across most of the
thematic areas of the baseline analysis of this report.
Furthermore, stakeholders supported the view that Member States should develop an
overall strategy for inspection, enforcement and compliance promotion (40% ‘very useful’
and 25% ‘useful’). They also supported the importance of compliance promotion. Other
results included:





Support for risk-based approaches to enforcement.
High levels of support for effective and appropriate follow-up action to inspection.
The need for greater transparency and public involvement.
The importance of reliable systems to evaluate compliance assurance systems in
Member States.

The public consultation responses, therefore, provide a strong basis for taking forward EU
level action to enhance inspection regimes. The options to take this forward should
therefore:






8

Address at least all of the aspects of the environmental acquis covered by the public
consultation.
Promote strategic planning for compliance control activity and subsequent
evaluation of plans and activity.
Ensure inspection and enforcement actions are properly followed up to reduce future
non-compliance and restore environmental harm.
Support risk-based approaches where relevant.
Promote transparency and public participation.

http://ec.europa.eu/environment/legal/law/pdf/Summary%20Results%20Public%20consultation.pdf
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2.3

Baseline: lessons from the literature

Introduction
This section summarises the key lessons from some of the most relevant literature. Countryspecific literature is addressed in the thematic analysis of the baseline (see the Annex). The
aim here is to identify key lessons which can inform the development of options in the
following Chapter. These lessons are generic in nature (i.e. are more widely applicable for
the environmental acquis), rather than relate to a specific detail of the implementation of an
individual item of legislation.
This section looks at the relevant literature in turn.
Bio IS. 2011. Stocktaking of the main problems and review of national enforcement
mechanisms for tackling illegal killing, trapping and trade of birds in the EU. 30 December
2011.
This study made the following recommendations for national level actions:
1. Improved awareness-raising of the local issues and illegal actions is needed, targeting key
stakeholders through effective communication in order to reduce the number of illegal
activities.
2. Improvement and enforcement of the regulations is needed, such as revising the burden
of proof, envisaging vicarious liability, or linking subsidies to the presence of certain
species. Furthermore, good practice in training and collaboration between specialised
units, the police, customs, prosecutors, judges, etc. can be disseminated in MS. Specific
actions on hunting periods were also recommended. Greater powers to field
enforcement units are recommended to avoid congestion in courts, including the ability
to apply limited sanctions on the ground.
3. In some MS there is a lack of sufficient human, financial and material resources, which
can manifest itself in different situations – in the field, at borders, etc. This needs to be
addressed for effective enforcement.
At the EU level, the study makes recommendations for EU level action to support:






Increased awareness by stakeholders.
Increased awareness by enforcement authorities, such as through joint training, role
of networks, etc.
Better links between species protection and CITES.
Improved reporting, allowing the EC to understand what is happening, the use of
exemptions, etc., and so determine levels of compliance more easily.
Improved working with stakeholders such as NGOs to enhance practical compliance.

Key conclusions for the options:
 Compliance promotion is a critical element to be enhanced in delivering compliance.
 The capacity of enforcement institutions can be a serious constraint which needs to
be addressed.
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Improved reporting to the EC is needed to ensure improved EU level understanding
of compliance levels and constraints on this.

Milieu. 2006. Study on the Enforcement of the EU Wildlife Trade Regulations in the EU-25.
The study identified the following conclusions for CITES enforcement, including:










Regular national assessments of CITES crime should be used to develop enforcement
plans to target enforcement objectives and actions.
Resources for enforcement are not sufficient in some MS, including budgets,
personnel and equipment.
Effective coordination among national agencies delivers more effective enforcement,
such as formal agreements, inter-agency committees and regular working contacts.
Regular training for enforcement personnel is needed, such as training programmes
for frontline customs, police and other officials.
Checks need to be undertaken at all relevant locations - not just at airports as is
sometimes the case. Also strong in-country enforcement is needed.
Risk assessment is needed to identify threats of non-compliance and target
enforcement actions.
Effective public information plays an important role in compliance.
Strong sanctions need to be available and used to deter criminal activity.
Coordination with other Member States is needed. Several Member States are
particularly active in terms of communication and coordination across the EU.

Key conclusions for the options:
 Sufficient capacity has to be provided, both in relation to resources and training as
this must be for all of the authorities involved in enforcement.
 Enforcement reviews, risk assessments, etc., are important to deliver enforcement
plans that better target resources.
 Enforcement must be targeted at all of the locations and issues where noncompliance is at risk.
 The role of sanctions as a deterrent is important.
 Awareness raising helps stop non-compliance before it starts and so reduces the
need for enforcement action.

Crook, V. 2012. Analysis of EU Member State CITES Biennial Reports 2009–2010.
This is an analytical study of the reporting by the MS, rather than one leading to specific
recommendations. However, these conclusions are important for developing options.


MS do carry out compliance checking – 26 of 27 MS undertook at least one activity,
most inspecting traders, producers and/or markets and at borders, although in some
cases this was limited in scope.
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Twenty Member States reported co-operative enforcement activities with other
countries and with international bodies such as Interpol. There seems to be good
sharing of information between many MS.
Eleven MS had undertaken reviews of enforcement activity. Many focused on issues
such as determining enforcement priorities.
Eight Member States had adopted a national action plan for co-ordination of
enforcement with clearly defined objectives and timeframes that is harmonised and
reviewed on a regular basis. Some others stated such a plan was in development.
Twenty-three Member States reported carrying out CITES training and/or awareness
raising activities for enforcement agencies, customs, prosecution services and/or the
judiciary.
The number of staff working in the managing and scientific authorities of MS varied
enormously (from only one to 365). Furthermore, there was major variation in the
time they spent on CITES implementation. A wide range of expertise necessary for
CITES implementation was reported.
Over 50% of Member States have enforcement committees or specialised units in
place that focus on co-ordinating and setting priorities for enforcement. Nearly all
have environmental/CITES focal points within each relevant enforcement authority
for co-ordination.
Nearly 75% of Member States reported having the necessary specialist equipment,
expertise and resources for enforcement and risk and intelligence assessments are
used systematically across most of the EU, in particular by Customs at borders for
passenger and cargo shipment controls. However, in some cases the lack of resources
in certain enforcement sectors such as inspectorates, is limiting in-country
enforcement and checks within the EU.
All but one Member State was involved in public awareness activities of a range of
different types to enhance compliance.
The penalties available for non-compliance vary significantly. The highest reported
maximum fine was EUR 760,000 (NL), but in the UK in some cases there is no
maximum. Penalties applied did not reach the maximum, but there were cases of
imprisonment, including use of greater penalties in Belgium due to recent legal
changes.

Key conclusions for the options:
 It is not clear how far problems in enforcement in one Member State leads to
transboundary problems in another – therefore increasing compliance across the
Union is important
 Reviews of enforcement activity and development of enforcement action plans (or
similar) is a good way to target enforcement action and maximise use of resources.
 There is insufficient capacity in some MS (at least on some issues, including
equipment) and this needs to be addressed.
 Compliance promotion is commonly used and while effectiveness is not reported, it
is likely to be viewed as important.
 The application of sanctions is an important aspect of ensuring compliance.
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O’Laoire Russell Associates. 2011. Study on the Role of Customs in Enforcement of
European Community Legislation Governing the Protection of the Environment and its Best
Practice. DG TAXUD.
This study focused specifically on the role of customs in the control of waste shipments
between the EU and Asian ASEM member countries. It highlighted a number of specific
issues related to the entry of hazardous waste into East Asian countries, a number of which
are specific to individual country legal regimes or to aspects of the Basel Convention. For the
purposes of this study, however, the following points are of interest:





Meeting the objectives of the Basel Convention (and the Waste Shipment Regulation)
depends partly on the ‘strength’ of the weakest link in the control chain. In this case
that is Hong Kong SAR and, therefore, achieving objectives of EU environmental law
needs to take this into account.
Although Customs authorities are ideally placed (and legally mandated) to carry out
export controls, they lack a systematic flow of information from environmental
authorities in respect of waste shipments.
There is a need for formal operation arrangements with legitimate traders, carriers
and logistics operators to provide information and intelligence.

Key conclusions for the options:
 Co-operation between authorities is needed for effective enforcement, but this is
more than a Memorandum of Understanding – it requires good, real-time
information exchange.
 For trade issues, enforcement action in the EU needs to recognise how weak links in
third countries affect enforcement effectiveness.
 Co-operation with private operators can be an important element in delivering
effective enforcement.
IEEP, Bio IS and Ecologic. 2009. Study on Inspection Requirements for Waste Shipments.
This study reviewed inspection activity for the WSR in the MS and developed 174 criteria for
improving inspection in the EU. Some of these were directed to the MS and some to the EU.
The main headings for these criteria were:
1. Member states shall ensure that competent authorities have sufficient capacity to
ensure effective enforcement of the WSR.
2. Member States shall have an effective control strategy to ensure implementation of
the WSR.
3. Member States shall ensure that they have sufficient understanding of illegal waste
movement to meet the enforcement requirements of the WSR.
4. Member States shall ensure that they undertake risk profiling and risk analysis of
waste streams that may result in illegal waste shipment.
5. Member States shall ensure that they undertake an assessment of criminal activity
contributing to illegal waste shipment.
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6. Member States shall have an effective inspection plan covering all aspects of waste
shipment inspection.
7. Member States shall undertake an effective review of the inspection plan.
8. Member States shall ensure that they have an effective inspection programme.
9. Member States shall ensure effective procedures are followed for the preparation of
an inspection.
10. Member States shall ensure effective procedures are followed for undertaking an
inspection.
11. Member States shall ensure effective procedures are followed for the follow-up to an
inspection.
12. Member States shall ensure that inspectorates adopt a sampling plan for the taking
of samples during an inspection.
13. Member States shall ensure that laboratory facilities and procedures are of a high
quality to support inspection actions.
14. Member States shall ensure that relevant aspects of waste shipment inspection
activity are transparent.
15. Member States shall ensure that the inspectorate responsible for waste shipment
inspection operates in an effective way.
16. Member States shall ensure that the inspectorate has sufficient budget to deliver its
obligations regarding enforcement of the WSR.
17. Member States shall ensure that the inspectorates have high quality staff.
18. Member States shall ensure that staff in authorities responsible for inspection under
the WSR shall have the necessary competence.
19. Member States shall ensure that inspectorates recruit staff of high quality.
20. Member States shall ensure that staff in inspectorates receive training to ensure the
maintenance of the quality waste shipment enforcement.
21. Member States shall ensure that waste shipment inspection activities are undertaken
to a high quality.
22. Member States shall ensure effective co-operation within the competent authority
responsible for waste shipment inspection.
23. Member States shall ensure effective co-operation between competent authorities
necessary to deliver enforcement of the WSR.
24. Member States shall adopt measures to inform and involve stakeholders in
enforcement activity.
25. Member State authorities shall participate in EU and International level actions.
Some of these headings are specific to the WSR, but many are equally appropriate to
inspection of other parts of the acquis, covering planning, conducting inspections, capacity,
stakeholder engagement, etc.
Key conclusions for the options:
 It is possible to establish EU level criteria for MS to assess the enforcement
requirements of EU environmental law.
 Effective criteria to address the enforcement gap need to cover the entire control
chain.
 It is possible to establish EU level criteria for MS to require inspection planning and
strategic assessment for enforcement.
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Requirements for inspection processes and follow-up are appropriate.
Capacities of enforcement institutions need to be assessed according to
enforcement needs and delivered.
Inter-institutional co-operation is important.
Stakeholder communication and involvement is important.

Bio IS. 2010. Environmental, social and economic impact assessment of possible
requirements and criteria for waste shipment inspections, controls and on-the-spot
checks.
This study group the criteria developed in the previous study to undertake IA analysis on
these groups to support possible EU intervention to take forward action on waste shipment
enforcement. The issues addressed in the IA do not add to conclusions on developing the
options in this report.
Milieu et al. 2009. Study on the feasibility of the establishment of a Waste Implementation
Agency.
This study focused on examining the feasibility and roles of a waste implementation agency.
However, in doing so, it highlighted key implementation problems for the waste acquis in
the MS. These included:




Many Member States lack sufficient capacity for the inspections, controls and other
actions to enforce waste legislation properly.
There are organisational problems - poor coordination among the various national
bodies with responsibilities for inspections and controls – and this hinders
enforcement.
Implementation of the EU acquis is considered a low priority in many MS, resulting in
insufficient resources for enforcement.

These problems are further exacerbated by lack of capacity for waste management planning
and differing interpretations of waste requirements by the MS. As a result of poor
enforcement, there are major problems, such as illegal waste facilities, illegal waste
shipment, poor producer responsibility, etc, leading to low level of environmental protection
and high levels of citizen complaints.
Key conclusions for the options:
 Insufficient capacity for enforcement bodies is a major impediment to effective
enforcement of the waste acquis.
 Co-ordination processes between enforcement bodies are a necessary pre-requisite
for effective enforcement.
 Enhancing enforcement capacity and enforcement action requires the issue to be
made a higher priority for MS strategic policy makers.
 Public participation and access to justice is an important driver for delivering
enforcement action.
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Bio IS. 2011. Implementing EU waste legislation for green growth.
This study examined options for improving implementation of the EU waste acquis. It reiterates the implementation and enforcement problems in the MS (see above). The study
focused on options for three EU level bodies – the EC, the EEA and a possible new waste
implementation agency. It did not address specific action to the MS themselves as an option.
However, some of the tasks identified as possible at EU level can be taken forward within a
new instrument, including:





Improving the knowledge base of MS implementation performance and more
coherent tracking on MS implementation.
Assistance and guidance to MS on inspection.
Awareness raising on implementation.
Training, in co-operation with networks such as IMPEL.

Key conclusions for the options:
 Improved understanding on implementation and enforcement in the MS is needed
at EU level, requiring better assessment and reporting.
 There is a need for support at EU level for guidance, awareness raising and training
on enforcement.

IEEP, ACTeon, Arcadis, Fresh Thoughts and Milieu, 2012. Assessment of Policy Options for
the Blueprint.
This study summarised issues relating to water governance drawing on the Comparative
Study of Pressures and Measures in the Major River Basin Management Plans 9, which in turn
supported the EC’s latest review of the implementation of the Water Framework Directive
(COM(2012) 670, 14.11.1210). The study noted that the earlier Fitness Check of EU water
policy (SWD(2012) 393, 14.11.201211) found variations in enforcement, including
deficiencies, reflecting legal, political, economic and cultural differences in the Member
States. In particular, enforcement problems of water law may arise from problems of
“spatial fit” and “institutional interplay”, i.e. the degree to which the intended objectives of
European policies match with the policy objectives, interests and administrative capacities as
well as vested interests of policy stakeholders at a national and local level.
In order for Programmes of Measures to be effective, the study stress that these measures
need to be implemented and enforced the nature of the enforcement activity will depend on
the measures themselves and to whom the measures apply. As these measures will be
adapted to the particular pressures placing good status at risk in each water body, a
common systematic approach to enforcement for all RBMPs is probably not possible. It was
9

http://ec.europa.eu/environment/water/water-framework/implrep2007/background.htm
http://ec.europa.eu/environment/water/water-framework/pdf/COM-2012-670_EN.pdf
11
http://ec.europa.eu/environment/water/blueprint/fitness_en.htm
10
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also not possible to identify failures of enforcement in application of POMs, since the
requirement to make measures operational was after the publication of the study.
The Pressures and Measures Study also addressed enforcement. That study suggested a
number of indicators that could be considered in an assessment of enforcement systems:
Annex 1
Annex 2
Annex 3
Annex 4

Resources available for inspections, including staff and training.
The number of inspections carried out, and follow-up action.
Trends in the number of violations identified.
Level of sanctions, and judgements whether they have a deterrent effect.

Key conclusions for the options:
 Implementation of the WFD is still at an early stage, so that determining deficiencies
in enforcement is difficult.
 There needs to be a systematic approach to addressing enforcement needs focusing
on key pressures and ensuring sufficiency enforcement resources and processes are
in place.
 Different priorities and processes are needed in different river basins across the
Member States depending on priorities and Member State structures.
 The spatial nature of the WFD requires Member States to move from enforcement of
individual items of EU law to a more comprehensive approach to addressing
compliance with wider water objectives.

Farmer, A. & Cherrier, V. 2011. Linking the Water Framework Directive and the IPPC
Directive, Phase 1. IMPEL, Brussels and Farmer, A. & Cherrier, V. 2011. Linking the Water
Framework Directive and the IPPC Directive, Phase 2. IMPEL, Brussels
The first IMPEL report on the interactions between the WFD and IPPC reached conclusions
on enforcement relevant to the WFD. It stated that enforcement activity is critical to
ensuring installations comply with permit conditions and the requirements concerning
permits within POMs are fulfilled. In particular it noted that the Industrial Emissions
Directive requires inspection to take account of the impact of installations on the
environment and that this was a new provision introduced during the review of the IPPC
Directive specifically to aid integration with EU water law. It noted that for some Member
States, inspectors already take this broader approach, but for others this is a new departure.
It will involve working with water authorities to determine if installations are impacting on
water bodies. This requires inter-institutional relationships to be forged. A second IMPEL
report found that many enforcement authorities’ inspections did not focus on wider
environmental impacts, although there were important exceptions. In some cases there was
little interaction between enforcement institutions and water authorities, but there were
also good practice examples of co-operation, such as formal agreements, use of common
databases and joint inspections, along with regular meetings, etc.
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Key conclusions for the options:
 There is a need for inter-institutional co-operation for effective enforcement
covering IED and WFD.
 Enforcement activities need to consider issues more broadly than simple compliance
with permit conditions to ensure objectives of the environmental acquis are being
complied with.
 A range of different interaction processes are possible to address different aspects of
compliance assurance.

OECD 2005. Funding Environment Compliance Assurance
This study examined lessons for the funding and budget control of enforcement bodies in
OECD countries in order to provide lessons to those in non-OECD countries needing to
enhance enforcement capacity. The report showed that there are very different approaches
to financing in the OECD, in particular in relation to the recovery of costs of activities, such as
permitting and inspection costs, and that these differences were often entrenched in
principles of government policy. Beyond this, the report stressed the importance of good
budget control and management.

Key conclusions for the options:
 It is not possible to prescribe at EU level details of cost recovery – these vary
between MS on issues of principle. Thus it is appropriate to state that authorities
have sufficient funds, but not generally how these are to be obtained.
 Budget control is an aspect of good management. It is possibly not necessary to
require that public bodies are managed properly in an EU instrument as this should
be taken as read (even if this is not the case in practice).

OECD 2009. Assessing environmental management capacity: towards a common reference
framework
This report sets out a detailed reference framework against which the capacities of
enforcement institutions can be assessed. The framework includes:







Identification of core functions.
Objective setting and financing such as problem analysis, strategic financial planning,
etc.
Environmental policy integration functions.
Policy implementation functions, such as environmental assessment, environmental
services.
Environmental compliance assurance functions, including detection of noncompliance, responses to non-compliance, understanding the regulated community.
Strategic management functions, including stakeholder communication, human
resource management, etc.
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With respect to this study, the report is consistent with the development of details in
options in the following Chapter. However, it provides considerably more detail that are
appropriate at country level to question various aspects of institutional organisation,
management and capacity to deliver effective enforcement.
OECD 2009. Ensuring Environmental Compliance: trends and good practices
This important study focused on approaches to ensure compliance with pollution prevention
and control regulations, particularly in the industrial sector. It covered the issues of
compliance promotion, compliance monitoring, and non-compliance response
(enforcement). Examining practices in a number of countries across the world, it identified
the following positive trends:











An increased focus on strategic planning and performance assessment on
environmental outcomes. Some environmental authorities (e.g. NL, UK, US) have
developed performance indicators to assess levels of compliance with regulatory
requirements, and reductions of the negative impact on the environment.
Integration of environmental permitting and compliance monitoring regimes across
media, in particular in the EU since the adoption of IPPC.
Growing importance of compliance promotion, particularly targeted at SMEs, which
is an efficient approach to achieving compliance, both for businesses and regulators
that save resources on enforcement. Compliance promotion has also been moving
from a focus on permit conditions to wider environmental management.
Focusing on risk-based approaches to activities with higher potential environmental
impacts, including higher risks of non-compliance.
Moving towards greater use of self-monitoring by industry.
Making enforcement more proportionate to the extent of non-compliance.
Enhancing stakeholder co-operation, transparency and public disclosure of
information. Mobilising opportunities provided by information technology.
Analysing non-compliance with environmental requirements in order to improve
policy design.

Key conclusions for the options:
 The trends in best practice identified – risk-based approaches, improved
transparency, self-monitoring, compliance promotion, etc., all can be addressed by
the options.
 The importance of strategic planning, review and linking to enforcement priorities.
OECD 2012. Illegal Trade in Environmentally Sensitive Goods.
The study concluded that the illegal trade of goods such as wildlife and timber is a serious
economic and environmental problem with the potential to disrupt whole economies and
ecosystems, undermine environmentally sustainable activities, and reduce future options for
the use of resources. The study estimated that the global value of this environmental crime
to be around USD 30-70 billion a year. As a result, its drivers are often economic.
Furthermore, good data on the problem are difficult to obtain, but could be enhanced by
better harmonised reporting between authorities.
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The study recommends improved enforcement along with greater use of economic
incentives, but noting that these can only work in a framework of good governance and law
enforcement, and as part of a package of measures to address the full range of causes of
illegal trade.

Key conclusions for the options:
 Improved enforcement is a critical element of good governance.
 A key element of institutional co-operation is the sharing of information in forms
that are easily useable.
 Innovative instruments should be considered to tackle specific types of enforcement
gaps.

REC and UBA 2008. Handbook on the Implementation of EC Environmental Legislation
This handbook focuses on the obligations arising for new MS on the implementation of the
acquis. It emphasises the importance of strong enforcement to ensure compliance. It states
that this requires strong and committed environmental inspectorates with adequate
resources, systems of fines and penalties, and criminal liability for serious violations. This
also requires adequate training for inspectors, equipment, etc. Thus the regulatory systems
for implementation must ensure adequate monitoring and control. Alongside this is the
need for transparency and public access. The handbook also provides a checklist to guide
implementation. Some of the items in the checklist are relevant here, including on issues of
institutional arrangements and capacity:











Clarify current institutional arrangements and responsibilities
Quantify current staff resources and future requirements
Compare current institutes with those required by legislation
Develop a proposal for institutional reform to reflect the requirements of a directive
Estimate costs of any reforms
Communicate the agreed way forward to all parties
Establish priorities
Present cost estimates
Identify potential sources of funds
Quantify any shortfall in funds

Key conclusions for the options:
 It is appropriate to develop generic criteria for enforcement for the environmental
acquis as a whole.
 There is an important emphasis on the necessary institutional structures and
capacity, including that this is determined in a robust and transparent way.
 Public participation and access is important.
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COWI et al., 2011. Impact assessment study into possible options for revising
Recommendation 2001/331/EC providing for minimum criteria for environmental
inspections (RMCEI).
This study developed options and undertook an impact assessment of those options related
to revision of the RMCEI. The options were developed to overcome deficiencies in the
enforcement activities of MS and the limitations in the scope of the RMCEI so that this would
improve the effectiveness of inspection in the MS and promote co-ordination, knowledge
exchange and sharing of best practices between inspecting authorities in and between MS.
The study, therefore, provided an initial assessment and consideration of options more
limited than the current study, but do provide a basis for development of options within this
report. The options considered were:





Option 1: Revision of the RMCEI
o Option 1A: Inclusion of all activities covered by the environmental law into
the scope of the revised RMCEI
o Option 1B: Further development of criteria for inspection plans and
programmes
o Option 1C: Establishing a regular reporting system based on the ten potential
indicators identified in the IMPEL Brainstorming Project
Option 2: Transformation of the RMCEI into a Directive
Option 3: Introduction of inspection obligations into sectoral legislation
2.4

Baseline analysis: water

2.4.1 Introduction
The baseline analysis for the water ‘theme’ includes consideration of the application of the
control chain in the following areas:







Drinking water
Water abstraction
Land spreading
Farm infrastructure
Point source emissions from activities not covered by the Industrial Emissions
Directive (‘non-IED emissions’)
Urban waste water treatment

This is a long list of different types of activities controlled in different ways under EU law. For
some of the activities there are specific obligations on the performance of those activities
established in EU law. This applies to drinking water, septic tanks, WWTPs, land spreading
and farm infrastructure, as set out in the Drinking Water, UWWT and Nitrates Directives
(although some specific elaboration is required at MS level). In such cases one aspect of
control activity is to ensure the obligations in EU law (as transposed into national law) are
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implemented. For activities such as abstraction and non-IED emissions, the controls on those
activities are developed nationally through implementation of the Water Framework
Directive – the restrictions on abstraction or discharge necessary to meet the quality
objectives of that Directive. Thus the particular extent of control, the types of measures
adopted and the control approach may vary between (and within) MS depending on the
pressure such abstraction and discharge places on achieving WFD objectives.
2.4.2 Institutional framework
The institutional context for inspection and control for the Drinking Water Directive (DWD)
varies between MS12:
1. In Germany responsibility for control rests with regional authorities (usually
executive agencies of these authorities responsible for health).
2. Poland has a National Sanitary Inspection under the Ministry of Health. However,
there is also a role for checks under environmental regulation within the Ministry of
Environment, which includes actions at the regional level.
3. The UK (England and Wales) has a totally centralised and national inspectorate with
inspectors based in one location which conducts all inspection activity. The
inspectorate is under the environment ministry (Defra).
All MS have some forms of inter-institutional relationships. Where responsibilities are largely
under health ministries (e.g. Poland), links are made with environmental inspectorates. In
the UK, the inspectorate stresses its interaction with local authorities. It does not stress its
link with health bodies, but this may be because it is a ‘given’, with its status as a recognised
WHO centre.
Abstraction control is derived from implementation of the WFD, which requires abstractors
to have a permit and which also would require controls on abstraction should this threaten
achievement of WFD objectives. Note that for the latter, implementation reports have
shown that MS are using exemptions for measures which is an approach possible until the
3rd RBMP (2021-2027). In the UK, abstraction control (for water companies, industry and
agriculture) is the responsibility of the Environment Agency, which sets enforcement action
in the context of its wider water (river basin) management responsibilities and permitting
role. The main inter-institutional interactions on abstraction related to cross-compliance
checks, supporting enforcement, of the Rural Payments Agency, and working with nature
protection authorities on the impacts of abstraction. In Scotland there has been a major
effort to bring those regulating farmers together so as to reduce burdens on farms, but
increase oversight by allowing inspectors from one authority to inspect for issues covered by
another.
Landspreading and farm infrastructure are closely linked. While these are two separate
issues on a farm – the provision and maintenance of infrastructure and restrictions on
12

Note that the variety of institutional structures for control of drinking water in the MS has existed for many
years, see: Horth, H., Gendebien, A., Casillas, J., Farmer, A. and Crathorne, B. 1998. Investigation of Drinking
Water Quality Enforcement Procedures in the Member States of the European Union. WRc.
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applications to land – the regulations derive from EU law such as the Nitrates Directive and
inspection and enforcement activity is usually combined in practice, driven by programmes
of action plans addressing these issues. In Germany, responsibility for inspection and
enforcement is at the regional level, usually executive agencies of the regional governments
and this is very often devolved further to sub-regional and local authorities. In Sweden, while
much environmental control is devolved to the counties, for nutrient management advisors
are employed by the Board of Agriculture, but are responsible for several counties; however,
enforcement is the responsibility of municipalities. In the UK enforcement is the
responsibility of the Environment Agency, including performing inspections and reporting
results to the Rural Payments Agency for cross-compliance. The Agency is also responsible
for advising on NVZ designation.
For UWWT, in Spain inspection can be carried out by regional or national inspectorates
depending on the location of the waste water treatment plant (WWTP). In the UK,
inspection is the function of the Environment Agency.
It can be seen, therefore, that institutional contexts for different aspects of control of
directives relating to water vary significantly. The case studies do identify some constraints
with regard to national control bodies, but shortcomings in institutional settings are found
most commonly where control functions are highly devolved. Of course local context and
community involvement is important, but localised control has problems of capacity (e.g. ES,
DE, PL and SE) and of interaction with national (and EU) objectives. Furthermore, local
enforcement bodies often address many different issues and these can present competing
priorities not necessarily consistent with the priorities established in EU law. Furthermore,
where the emphasis is on local control activity, it is often difficult for national bodies to have
a clear picture of the levels of control activity, let alone understand if it is effective. This is
clearly the case in DE, ES and SE. Finally, local institutions have the potential to the more
strongly influenced by local political interests. The Swedish case reports some evidence of
this and, if so, is a concern not only to harmonised approaches to control across the EU, but
also within a Member State.
2.4.3 Strategic approach to inspection
For drinking water, where there is a centralised inspection function it is evident that there is
clear strategic planning. In the UK, the inspectorate develops an annual programme of work,
with its routine sample checking and incident inspection response based on previous years
of experience. Poland also has a strategic plan for inspection. In Germany, while water
testing requirements are determined in regulation, the exact nature of inspection planning
in the many sub-national bodies is difficult to elucidate. However, as (see below) much
enforcement activity is reactive rather than proactive, inspection planning for an institution
is probably less about specific activity planning (as in other areas) and more about
estimating the future resources needed to perform the necessary functions.
Strategic approaches to inspection of water abstraction should be integrated within
catchment planning. In the UK, this is done through a Catchment Abstraction Management
Strategy which identifies activities to be controlled into three risk groups which drive the
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frequency of inspection. The Environment Agency has also identified ‘unsustainable’
abstraction as a major priority for permitting and enforcement action.
For landspreading and farm infrastructure inspections are already included, in part, in the
inspection requirements of cross compliance – including the random sub-sample of 1% and
risk-based requirements. Evidence from Germany and the UK, for example, raises similar
criteria for the risk-based planning. A common feature across many areas of inspection is the
different forms of risk-based approach. In Sweden activities are classified according to
different classes and the levels of inspection and authorities responsible for inspection are
assigned accordingly. For UWWT, the UK has a risked-based approach to inspection, which
focuses on checking water companies’ own self-monitoring of discharges. Indeed, the
frequency of visits can be very low, with enforcement effort directed to other water
protection issues where risks are higher. In Spain, inspection is also focused on the checking
of records for self-monitoring and of incident investigation. This drives the planning.
In some cases elaborate risk-based approaches have been developed, such as OPRA by the
UK Environment Agency for polluting activities. However, this authority also uses less
elaborate by equally important risk based approaches, such as the following categories for
determining inspection action for abstraction:






Highly critical – generally the most important and potentially damaging licences, such
as a licence that requires positive action by the operator (e.g. large Water Company
licences), can be inspected more than once a year depending on the season, etc.
There is no fixed limit on the number of visits. This group includes a few spray
irrigation licences.
Critical – such as spray irrigation where water is abstracted in the summer when
flows are lower and also there is a need for good measurement as 50 per cent of the
licence annual charges could be payable on the volume abstracted. They are visited
once a year.
Less critical –visited on average once every 5 years.

While most institutions have a plan for their activities including enforcement actions, the
detail and sophistication of these plans varies. It is obvious that strategic plans which aim to
target enforcement action to deliver improved outcomes and improved compliance must be
based on accurate information and evidence. Not least there should be some examination of
how effective current control measures are as this drives changes in the processes of the
control chain. While some institutions have this evidence and incorporate this into control
chain planning, some do not. This demonstrates the importance of data collecting, analysing
and reporting on individual enforcement actions.
2.4.4 Undertaking inspections
For drinking water, it is important to note that routine monitoring of the quality of drinking
water is the responsibility of the provider of the water (public or private undertaker). In all
cases examined, inspections are undertaken as the result of complaints or incidents –
examining what went wrong, rather than checking routine compliance. The UK inspectorate
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also performs a routine cross-check on a sub-set of drinking water samples for all water
companies. This is an analytical cross-check rather than a site inspection.
For water abstraction, in the UK the Environment Agency inspections focus on checking data
from metering and records held by the abstractor and to take the opportunity to discuss
with the operator ideas to save water, etc. Cross-compliance inspections also, where
appropriate (i.e. where a farmer is abstracting water), check abstraction records. For all
inspections there are specific requirements for reporting, etc. The Spanish case study
illustrates the importance of technology for supervision for abstraction. For some years
remote sensing has been used to monitor illegal abstraction and this has been the only
practicable approach to determine the extent of such illegal practices across very large
areas. This has proved an effective tool and the EC has, therefore, included the wider use of
GMES (Global Monitoring for Environment and Security) as a tool to tackle illegal abstraction in
its 2012 Communication on the Blueprint to Safeguard Europe’s Water Resources13.
For landspreading and farm infrastructure inspections farm visits are able to inspect
infrastructure, but for landspreading inspections have to rely largely on records kept by
farmers. Where there is good water monitoring, discrepancies in nutrient levels could be
raised, but this is problematic. Where numbers are reported, such as Sweden and the UK,
the annual number of inspections is of several thousand, illustrating the level of activity on
this issue.
For UWWT, as noted above, inspections in both Spain and the UK examine self-monitoring
results for discharge quality. In the UK inspectors also assess the operator’s own quality
management system to ensure future quality of self-monitoring. The UK has also set up its
own laboratory accreditation system and review to support this and other areas of
compliance.
It is clear that there are serious constraints on inspection practice in some instances. Spain
and Poland have limited capacity to undertake sufficient inspections particularly for the
regulation of agricultural pollution and abstraction. Furthermore, in Sweden for most of the
County Administrative Boards there has been a move away from focusing on enforcement
for water. In the UK there is some greater emphasis on better targeting of farmers, but
evaluations show that there are significant capacity constraints.
While the emphasis in the cases has been on physical inspections, it is important to note that
other approaches to control have been developed. This is seen in intelligence-led
approaches such as for CITES. At a different scale, the use of remote sensing for detection of
illegal abstraction in Spain has enabled the regulator to identify non-compliant cases over
very large areas which would be simply impossible through site visits.
It is difficult to identify whether there are shortcomings in inspections per se. Where
inspections are undertaken, there do not seem to be reports or analyses suggesting that
these are inefficient or focus on the wrong issues. Indeed, the opposite is the case. Rather
the issue is the sufficiency of the number of inspections and their appropriate targeting.
13

Commission Communication (COM(2012) 673, 14.11.2012). A Blueprint to Safeguard Europe's Water
Resources. Pp. 22.
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Again, the appropriate level is difficult to determine. For example, in the UK the
Environment Agency undertakes a large number of farm inspections (nutrients,
infrastructure, abstraction, etc.), but its visits to waste water treatment plants are very
infrequent. However, given the role of self-monitoring and auditing developed over several
years, this is probably appropriate.
2.4.5 Follow-up, including use of sanctions
Follow-up to inspection activity includes the application of responses to non-compliance
(e.g. the use of sanctions) as well as wider follow-on in relation to improving compliance
with EU law. In particular for water, the latter requires a focus on consolidating assessments
of the overall compliance gap and helping to drive forward investment planning. In most
cases it is in fact difficult to identify an explicit link in this regard in the MS and, indeed, the
long standing compliance gaps in MS such as Spain and Poland highlight this as an issue to be
addressed. An exception to this is in England and Wales where the privatised water
companies produced (in a spending/price review) investment plans which take account of
needs to address the requirements of EU law. This is driven by the economic and
environmental regulators. However, in Europe this is an unusual situation.
For drinking water, the sanctions that can be imposed for breaches of the regulations reflect
differences in the legal frameworks of the MS. In Poland, for example, there is a full range of
civil and criminal sanctions available, but in the UK the adoption of new civil penalties (fines)
in other areas of environmental protection has not included drinking water. Thus the
inspectorate relies on its own warning procedures and use of prosecution in the courts
(leading to fines).
For abstraction, a particular follow-up sanction available is the link to single farm payments
under cross-compliance (where this is a requirement for good agricultural and
environmental condition - GAEC). In the UK low numbers of non-compliance with this GAEC
are found, with resulting reductions to single farm payments. In the UK the place of civil
sanctions has recently changed, with new options available to the Environment Agency
across many areas of regulation, including abstraction non-compliance. However, currently
data reported reflect the use of prosecutions, etc., which have been at a steady level for
many years, resulting in fines. In the Spanish case there is the report of the introduction of
fines (which are routinely applied) working alongside incentive systems under rural
development and this has led to improvements in abstraction levels (see below).
For landspreading and farm infrastructure inspections, the primary sanctions imposed relate
to reductions in single farm payments under cross-compliance. This is a common framework
across the EU. In the UK there is also provision for civil and criminal sanctions for water
pollution incidents. In Scotland the use of catchment walking to examine compliance with
General Binding Rules for agriculture has a strong follow-up element whereby farms are
subject to follow-up visits to check on requirement improvements and if a third visit finds
continued non-compliance sanctions are applied. This is transparent to all.
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For UWWT both Spain and the UK are able to use a range of sanctions, civil and criminal. In
Spain incidents are classified according to severity and this affects to which organisation a
case is referred to and the level of potential sanction.
Finally, it is important to note the potential for political factors to influence the use of
sanctions. The Swedish case study refers to recent research indicating that the party political
make up of municipalities (which are responsible for much inspection and sanction activity)
influence the degree to which sanctions are imposed on non-compliant activities. How far
this is an issue in Sweden, let alone across the EU, is not clear, but it is an important point to
take into account, particularly in the context of ensuring a level playing field for business in
ensuring compliance with the acquis.
The effectiveness of sanction, i.e. are they dissuasive, is not easy to determine. Where
sanctions are rarely applied, then their impact may be thought to be limited. Conversely if
sanctions are applied frequently, is this evidence of their effectiveness? For example, in the
upper Guadiana basin in Spain there are several thousands of fines for illegal abstraction
each year. While it could be argued that this suggests such fines are not dissuasive, the
abstraction levels have declined. The effectiveness of sanctions will depend on the culture of
those subject to sanctions, cultural differences between countries and other factors such as
public opinion.
2.4.6 Capacity
For drinking water, assessment of the capacity shows considerable variation across the MS.
For Poland there are 18 sanitary inspectors, with 28 more at sub-national level. However,
interviews suggested that there were capacity constraints due to financing issues. For
Germany, the highly dispersed nature of the competent authorities has made the
assessment of capacity even more problematic, although there is some concern again over
financial constraints. In contrast the UK, with its centralised inspectorate, reports good
capacity (with 39 staff). Indeed, its adoption of new responsibilities has been achieved with
efficiency savings and the Inspectorate itself reports high level of staff training and
knowledge and sufficient staff to perform the inspection functions. The financial constraints
are less of an issue, due to its cost-recovery of much of its activity. The level of capacity
required in the MS should reflect the type of inspection work, i.e. not assessing routine
compliance, but following-up on incidents and complaints.
In assessing the capacity regarding abstraction, in the UK the Environment Agency uses
licence fees to cover its regulatory activity in this area. Therefore, it is somewhat buffered in
relation to financial constraints. However, reviews undertaken by the National Audit Office
have suggested there are issues with identifying the exact capacity for enforcement14.
For landspreading and farm infrastructure inspections there are limited data on inspection
capacity specifically for this area. For example, in Germany, personnel levels are not yet
known, although there is supporting laboratory capacity and for compliance promotion
14

For example: National Audit Office 2005. Environment Agency: Efficiency in water resource management.
http://www.nao.org.uk/wp-content/uploads/2005/06/050673es.pdf
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inspectors draw on the expertise of farm associations. In the UK, research indicates that the
number of full time staff for this issue is around 70, each conducting around 70 inspections
per year15. In Sweden, municipality inspectors spend just over half of their time on
inspection and a good proportion on awareness raising.
For UWWT, there is a significant constraint in terms of the number of inspectors in the
regional case study. This is viewed as a concern. For the UK, the capacity demands of UWWT
on the Environment Agency are minor compared to other water enforcement issues. The
frequency of inspection is low (e.g. compared to farm visits above). Therefore, capacity is not
a concern.
Overall on capacity, there is a trend which is difficult to disentangle of concerns arising from
the current financial crisis with constraints on funds available for inspectorates. This is not
universal and, given the recent nature of such a constraint, it is difficult to know what the
practical implications will be for the capacity of inspectorates.
The case studies have identified several instances where there is concern over capacity of
control institutions. Levels of personnel are a concern in institutions in ES and PL, skill levels
in local institutions in DE and ES, confirmed funding in the UK (wildlife crime) and, in all
cases, concerns over public budget cuts in the current financial crisis. Some of these
constraints through better institutional management, but it is difficult to overcome severe
budget constraints without a change in governmental priorities. However, it also leads to the
conclusion that understanding effectiveness of enforcement action is critical in order to
target better the resources that are available.
2.4.7 Costs of inspection
The following section on effectiveness provides examples of the level of inspection activity
with respect to some areas of water law and activity levels reflect cost. However, it is only
appropriate to consider such an interpretation of cost if the control activity is effective.
When considering the different directives included in this section, it is clear that it is not
possible to provide an overall assessment of costs of control actions. A consideration of the
situation in the UK illustrates that each regime is different in character in this regard:




For drinking water, the Drinking Water Inspectorate charges fees for auditing of
samples and for all the time it spends on inspection of incidents – there is, therefore,
an ‘audit trail’ of cost data.
For abstraction, the Environment Agency includes any time it spends on control
within its wider work on abstraction (planning, permitting, etc.), so that external
audits have not been able to identify the costs of control activity.
For nitrates, a major control action is undertaken by the Rural Payments Agency to
examine cross compliance, so that only a small part of the time spent by
inspector/farmer should be considered as directly related to the Nitrates Directive.

15

National Audit Office. 2012. Streamlining farm oversight. Pp. 22. http://www.nao.org.uk/wpcontent/uploads/2012/12/1213797.pdf
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For non-IED emissions there is simply a lack of information on specific measures
under the WFD, let alone related control functions.
For UWWT, there is a strong reliance on self-auditing, so that checks on
audits/inspections occur extremely infrequently. Specific costs are not identifiable,
but the information available suggests these are extremely low.

Therefore, the one example where costs are more easily identified is the DWI. The total
costs of the DWI are £2.5 million per year and this represents 13 pence for each household
connected to the water supply – or 0.09% of the annual average household water bill. Daily
charge rates for inspections to water companies are £380/day and the DWI charges £37 to
analyse 100 water samples in its auditing of quality sampling undertaken by water
companies. Non-recoverable costs are about £0.5 million per year.
Some similar elements are seen in other Member States – on drinking water, integration of
control functions on cross compliance, etc. Furthermore, variance in types of control
approaches make cost estimates difficult. For example, in Sweden for small discharges (nonIED) there seems to be little routine control, but a reliance on responses to incidents on
water quality. While this has costs, it might be argued that this is not a sufficient control
system upon which to base costs. The use of GMES for remote detection of illegal
abstraction in Spain is an excellent example of innovate control measures, but costs
associated with this would be difficult to extrapolate to other situations.
2.4.8 Review and effectiveness of inspection
For drinking water, all MS report on the activities of the control bodies. However, it is
difficult to identify systematic review of enforcement activity in a fundamental way. The
inspectorate in the UK has to review its activity to some extent as it bases future charging on
this. The dispersed nature of inspection in Germany makes an assessment of effectiveness
difficult. For Poland, there is good practice in relation to laboratory standards, but the case
has indicated that there are issues with the national regulations affecting specific substances
and accreditation, for example, which may affect implementation. In contrast, the UK
inspectorate has shown increasing levels of compliance to a high level, the use of sanctions
(fines) over many years and views itself as an effective control body.
For abstraction, in the UK it has been difficult to determine the effectiveness of the control
regime. The Environment Agency has been seeking to do this and some research suggests
that licence holders consider many aspects of the regime to be effective. Recent changes to
deliver better targeting may also improve effectiveness.
For landspreading and farm infrastructure, the effectiveness of the control chain is difficult
to determine. There has been work on this is the UK, concluding that the issue is complex.
Indeed, if the outcome is reduced nitrate levels, the limited change in water quality is largely
due to the long lag-time for this nutrient to change. Having said this, work by the
Environment Agency has led it to reduce inspections while increasing compliance levels,
suggesting more effective control. Under cross-compliance rules, in England and Wales the
1% inspection requirement of farms receiving single farm payments means that 1,100 farms
should be inspected as a minimum. In 2009 the Agency carried out almost 3,620 inspections
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of farms, of which 2,725 assessed compliance with the Nitrates Directive. Therefore, the EA
inspected over 1,600 more farms than required under cross-compliance rules. However,
since 2010 the EA has reduced the number of inspections undertaken to 1,100 farms, i.e. the
minimum required under cross-compliance. Furthermore, it is important to understand the
nature of non-compliance in order to target action to reduce environmental risks. The
following table sets out the reasons for failure of farmers to comply with Nitrates
Regulations in England and this shows that the vast majority are administrative failures to
keep sufficient records. However, targeting follow-up action on those exceeding nitrogen
application, etc., would deliver higher environmental outcomes and be a factor in driving
effectiveness.
Table 2: Reasons for farmers’ failure in England to comply with the Nitrates Regulations in
201016.
Reason
Insufficient records
Nitrogen in excess of crop requirement
Fertiliser applied inappropriately
Excess of organic manure field limit
Whole farm nitrogen limit exceeded
Insufficient manure storage for closed period
Fertiliser applied in closed period
Total

Number not complying
43
13
5
3
3
1
1
69

For UWWT, there has been some review in the UK, which has led to greater reliance on
accredited self-monitoring and reduced inspection frequency. In Spain the enforcement
system is not effective, as evidenced by the significant number of cases for infringement
being pursued by the EC.
Understanding effectiveness requires good data collection linking compliance rates and/or
environmental change to control actions. Examples in the case studies which illustrate this
are described below.
In understanding effectiveness it is important to determine where control activity is
directed. The following figure shows that just over half of supervision activity undertaken by
municipal inspectors in Sweden for farms is ‘inspection’, while 20 per cent is on compliance
awareness work. The subsequent table also shows the number of inspections for different
types of activities, illustrating a greater focus on storage of manure than on landspreading.
However, whether this represents a perception of a greater risk from manure storage or that
inspection of such facilities is easier and less time sensitive than observing intermittent
spreading of manure is not clear. However, the data illustrate issues with effectiveness
assessment.

16

Source:
Rural
Payments
Agency
website:
http://rpa.defra.gov.uk/rpa/index.nsf/UIMenu/6FC5003174245E5B802579C10040D8A1?Opendocument
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Figure 1. Distribution of the municipalities’ time spent on farm control in Sweden.

Table 3. Number of inspected activities in Sweden in 2003 with regard to the specific
rules17.

Activity
Storing of manure
Livestock density
Spreading of manure
Green land

Number of inspections
8,200
6,400
5,500
4,200

An important aspect of assessing effectiveness is to observe positive responses in the
environment, demonstrating that pressures on the environment have eased. In the Spanish
case study on abstraction it is seen that in the Upper Guadiana river basin over abstraction
became a severe problem from the 1980s onwards. However, measures (use of remote
sensing to detect illegal activity, fines and incentives under agri-environment) put in place
have led to a restoration of ground water levels as illustrated by the following figure for one
aquifer.

17

Jordbruksverket (2007), Action programme for reducing plant nutrient losses from agriculture
How far have we reached?
http://www2.jordbruksverket.se/webdav/files/SJV/trycksaker/Pdf_ovrigt/ovr138ENG.pdf
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Figure 2. Changes in groundwater levels from 1979-2013 in an aquifer within the Upper
Guadiana basin

However, while this demonstrates a clear positive environmental response, it is not clear
from the case how far this was driven by control activity. Changes in the legal framework
and extensive use of fines to tackle illegal abstraction were put in place. However, this was
accompanied by parallel measures on agri-environment to change farming practices. Thus
the case is one of both carrot and stick and it is difficult to determine the relative
effectiveness of incentive measures and enforcement measures.
In Scotland a new approach to assessing compliance with mandatory obligations for farmers
was introduced whereby priority catchments were ‘walked’ to identify all cases of noncompliance in the catchment. Overall 5,835km were walked and 5,169 instances of non
compliance with GBR’s were found. Where non-compliance was found there is a programme
of return visits. Return visits have been undertaken in four catchments. Of the 328 return
visits, 241 farms had started or completed work to take them into compliance, but for 87
there was no change. The policy is to allow for a 3rd return visit (all three visits to take place
over two years) and if there is still no compliance, farmers can be taken to court. This
illustrates the effectiveness of on farm visits to change farming behaviour and the link
between inspection activity and follow-up actions.
An aspect of effectiveness assessment which is important in communication with
government and stakeholders is the efficiency of supervision activity. In some cases costs are
recovered from business and such business have a clear interest that supervision activity is
efficient. However, the costs of other activities may require funding from government
budgets. In England and Wales, for example, the Drinking Water Inspectorate recovers its
direct inspection costs, but other activities are funded by the government. These costs are
just under £2.5 million each year. While this is a substantial sum, the money equates to
around 13 pence per household, whereas the average household water supply bill is over
£150.
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Finally, it is important to note that cases of independent review of control authorities by
auditing or Parliamentary bodies have been seen, e.g. in the UK, which provide the
opportunity to question both the authorities and stakeholders on the practice, capacity and
effectiveness of control chain actions. This is clearly good practice. A further good practice
example has been the review of the County Administrative Boards in Sweden which has
identified a number of shortcomings in enforcement and provides the basis for stakeholders
to question the future control priorities18.
2.4.9 Conclusions: recommendations regarding the options
It is evident that across the different items of water legislation, control activities are highly
varied. Furthermore, such variation may be fully justified. For example, the Environment
Agency in the UK undertakes infrequent inspections to WWTPs, but thousands of inspections
per year to farms. A risk-based approach may justify this.
In many of the reviewed countries little information on the general framework for
inspections and the methodology of a risk assessment was publicly available (an obvious
exception being the UK). This means that the validity and effectiveness of the inspection
regime is difficult to assess. Risk assessment and inspection planning is mostly done on the
local level and information is hard to come by.
Inspection infrastructures vary – from highly devolved arrangements in Germany and
Sweden, to more centralised arrangements in the UK and intermediate in other countries.
Capacities vary, including within a country for different issues. Drinking water tends to have
good capacity, while there are questions in relation to control of small pollutant sources. For
farms, although there are many inspections, it is unclear whether this is sufficient, although
environmental improvements are seen.
Overall very little information on the capacities of inspection regimes is available in several
of the countries. The decentralised system makes an assessment of the available capacities
impossible. The local institutions are normally responsible for several regulations and shifts
of inspection capacity cannot be detected easily.
For the options, these different structures need to be accommodated. However, lack of
transparency and reporting in some cases should be challenged. Capacity issues are of
concern in some cases, particularly with financial constraints, and support is needed to
enhance this aspect of control. For follow-up, sanctions tend to be widely available.
However, their use is variable. However, how far this is an issue of discretion or not and the
EU appropriate approach to this needs to be discussed.

18

Environmental Co-operation Sweden (2011), Optimal Tillsynsplan, Slutrapport, June 2011,
http://www.miljosamverkansverige.se/projekt/Rapport%20Optimal%20tillsynsplan/Optimal%20tillsynsplan%2
0-%20slutrapport.pdf
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Overview tables
Table 4. Drinking water

MS

DE

Capacity

Procedure

Highly dispersed
institutional framework
at regional and subregional level, making
capacity assessment
very problematic.
At local level many local
authorities lack
sufficient specialisation

Inspection of utilities
quality assurance
systems is required
once per year and local
authorities report to
regions

There is concern
expressed on the
budgets available to
conduct sufficient
inspections.
Inspectors undergo
specialist training.

Controls focus on
analysing and checking
data reported by water
supply utilities and
undertaking more indepth audits of quality
checking.

Other
measures
Prevention work is
undertaken
through provision
of advice
Sanctions available
including
suspension of
provision of water

Wide range of
sanctions
available.

PL

A review has shown a
lack of sufficient
numbers of trained
personnel , but this is
not uniform across the
country

ES

Much of the sampling is
self-monitored by water
suppliers with
enforcement authorities
undertaking spot
controls and incident
response

Sanctions are
available, but usual
response is to
recommend
improvements,
rather than use
punitive measures

Strengths and
weaknesses
Strengths:
 Procedures in
place obliging
authorities to
inspect and
report.
 Compliance has
improved in
recent years
Weaknesses:
 Lack of sufficient
specialisation in
some local
authorities.
Strengths:
 Interaction
between health
and environment
officials.
 Inspectors are
well qualified.
Weaknesses:
 Probably
insufficient budget
to deliver
necessary
inspections
 Central collection
of reporting is
lacking
Strengths:
 Working
relationships
between health
and environment
 Procedures for
inspection
established

Overall
confidence
Not clear

Medium/
good

Medium

Weaknesses:
 Insufficient
capacity
 Possible limited
use of sanctions

UK

The DW Inspectorate has
39 staff (29 inspectors) and
a budget of £2.5 million

Inspections are
undertaken in response to
incidents – so they are not

The DW Inspectorate
works with water
companies to
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Strengths:

Long-track record of
enforcement

High

MS

Capacity

Procedure

per year.
It considers its staff are
highly qualified and it is
responsible for a separate
large research budget.
New responsibilities and
work have been met with
efficiency savings

planned for a set
frequency or time.
In 2011 the Inspectorate
carried out 136 incident
investigations
Inspections focus on the
nature of the incident –
the origin of the problem,
who is at fault and
remediation.
Costs of inspections are
worked out by staff time
(including office time),
travel costs, etc. All these
costs are passed on to the
regulated business – so
there is full cost recovery
of this work.

Other
measures
highlight issues. It
also advises local
authorities on their
role for risk
assessment of
private water
supplies (this is a
relatively new role).
It uses a variety of
sanctions based on a
transparent
assessment of
severity, fault, etc. In
many cases a civil
enforcement
approach is taken,
e.g. warning letters.
However, it also
issues cautions and
prosecutes. Since
1997 to 2011 there
have been 22
successful
prosecutions. Fines
imposed ranged
from around £2,500
to over £125,000. 25
cautions were issued
between 1995 and
2011.

Strengths and
weaknesses






Overall
confidence

leading to improved
compliance
Expansion of
responsibilities to
local authorities in
2010 addressed a
gap.
Highly skilled staff
and sufficient
budget.
Close working with
business.
Range of sanctions
available and all are
used, including
prosecutions.

Weaknesses:
 No obvious
weakness, except
the potential threat
of future
constraints in
government
budgets.

Table 5. Abstraction

MS

Capacity

Procedure

There is significant lack
of capacity in many
basin authorities and in
some case lack of
sufficient expertise

Legislation has been
adopted to implement
the WFD and basin
authorities are in place,
but application is
problematic.
Adoption of remote
sensing has been
important in detecting
illegal abstraction.

ES

UK

EA spends over £100
million per year on its

Risk-based approach to
inspection.

Other
measures
Water users
associations have
taken action
outside of formal
control to limit
abstraction.
Wide use of fines.
Lack of
transparency on
sanctions, lack of
dissuasive use of
sanctions.
Environmental
improvements
seen, but in
combination with
positive incentives
for farmers
Compliance
awareness is

50

Strengths and
weaknesses
Strengths:



New responsibilities
in place.
Water users
recognize the issue.

Weaknesses:






Difficulties shifting
to wider water
management
responsibilities
Legal code to stop
illegal abstraction is
ineffective
Overall level of
illegal activity is not
known

Strengths:


Strong link to

Overall
confidence
Variable –
but difficult
to determine
relative
effectiveness
of control
activities

Good

MS

Capacity

Procedure

water resource work.
However, there are no
separate data on
number of staff on
enforcement.
Review indicates quality
of staff is high.

Also EA responsible for
cross compliance
reporting.
Strategic objectives to
make abstractions more
sustainable.
Inspection focuses on
record keeping on
abstraction volumes
and timing.

Other
measures
important factor –
working to
improve farmers’
performance.
Wide range of
sanctions
available, but new
civil sanctions are
still new.

Strengths and
weaknesses



Overall
confidence

licencing and
catchment planning
for abstraction.
Integration with

cross compliance.



Compliance
promotion.
Abstractors
generally report
confidence in
enforcement
system.

Weaknesses:
 Some noncompliance
continues.

Table 6. Land spreading and farm infrastructure

MS

Capacity

Procedure

Regional authorities are
responsible for
enforcement, but this is
often devolved to local
level.
No data on number of
inspectors.
Inspectors have good
knowledge of
agricultural practices

Standard inspection
procedure is in place
Frequency of inspection
can be increased when
non-compliance is
detected.
Links to cross
compliance made – but
this is at regional level.

Other
measures
Federal
programme in
place to provide
information and
disseminate good
practice to
farmers. Covers
100,000s of
people.

Strengths and
weaknesses
Strengths:

Inspector skills
are good.





DE



Overall
confidence
Good/ high

Enforcement can be
tailored to noncompliance
histories.
Links to crosscompliance
Extensive
compliance
promotion
programme in place
reaching a very
large audience.
Declining nitrate
levels suggest
success.

Weaknesses:
 Lack of data on
institutional
capacity

Municipalities are
responsible for
inspection

SE

Procedure is not clear,
but emphasis on actual
inspection is on
inspection, followed by
guidance and
information. More
inspection on manure
storage than spreading,
but not too dissimilar

Board of
Agriculture has
advisors to help
compliance
promotion for
farms
Sanctions
available, but few
cases given to
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Strengths:
 Significant
numbers of
inspections

undertaken


Compliance
promotion
programme

Not clear

MS

Capacity

Other
measures

Procedure

prosecutor

UK

The EA has 71 staff
undertaking inspections.
Costs of employing staff
and training for Nitrates
Directive is £1.2-1.9
million annually.
Capacity has to be
considered within much
wider water quality
work of EA – totalling
£140 million per year.

EA performs inspection,
including reporting for
cross-compliance.
In Scotland SEARS
programme integrated
farm visits across all
delivery bodies,
increasing supervision
but reducing costs.
Scottish approach to
‘walking’ catchments
has proved effective in
detecting noncompliance.

Compliance
awareness is
important factor –
working to
improve farmers’
performance.
Sanctions
available, but most
offences due to
record keeping
issues.

Strengths and
weaknesses
Weaknesses:
 Not clear on
capacity and
procedures.
Strengths:





Overall
confidence

Good

Significant capacity
Procedures in place
for inspection.
Integrated into
wider water
protection work
Integrated with
cross compliance

Weaknesses:
 England and
Wales farm
supervision not as
integrated as
Scotland

Table 7. Non-IED emissions

MS

SE

Capacity

Procedure

Other
measures

County Administrative
Boards have insufficient
capacity. Furthermore,
they cover many areas
of environmental
enforcement and for
most Boards have
deprioritized this type
of water enforcement

For most there is no
routine inspection.
Rather a quality
approach is used,
whereby surveillance
monitoring identifies
water quality problems
leading to an inspection
response

Sanctions are
available in
Sweden. However,
very limited
enforcement
action results in
very few
applications of the
sanctions

Strengths and
weaknesses
Strengths:


Overall
confidence
Poor

The enforcement
link to water
objectives does link
to WFD

Weaknesses:




Significant
problems with
capacity
Conscious
movement away
from enforcement
of water pressures.

Table 8. Urban waste water treatment

MS

ES

Capacity
Inspection by regional
inspectorates or
national for
intercommunal rivers.
Regional inspectors
cover range of issues,

Other
measures

Procedure
Inspectors visit WWTPs
to check on discharge
quality reports.
Also respond to
incidents, according to
severity of the case

Inter-communal
and transboundary
agreements in
place.
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Strengths and
weaknesses
Strengths:
 Inspectorate
provisions in
place.
 Sufficient skills.

Overall
confidence
Medium

MS

Capacity

Other
measures

Procedure

so difficult to specify
UWWT capacity.
Specialist laboratory
facilities.
Funded by taxation
rather than cost
recovery

Overall, there is
reasonable capacity for
WWT enforcement with
staff training, etc.
However, specific
capacity is difficult to
determine given the
wider inspectorate
functions

Procedures are well
established with a
simplified risk-based
model.

Responsibility is
devolved usually to the
municipality. But the
wider issues with
capacity for water
enforcement are
problematic

The procedure is
operator selfmonitoring and this is
checked, if necessary
by the municipality

Wide range of
sanctions
available.

Strengths and
weaknesses
Weaknesses:
 Spain still has
basic compliance
issues on
UWWTD with
insufficient
investment to
deliver objectives
 Further legal
effect to the WFD
is on-going.
 Need for driver of
investment
decision making
Strengths:
 Significant number

Sanctions are
available, but
potential political
interference with
their use.

SE

Inspectors are
well qualified.

Weaknesses:
 Poland still has
basic compliance
issues on
UWWTD with
insufficient
investment to
deliver objectives
 Budget
constraints for
inspection
authorities
 Central collection
of reporting is
lacking
Strengths:
 There are clear
requirements
that are largely
followed.
 Many years of
investment have
led to high levels
of compliance
with the
UWWTD.
Weaknesses:
 Some concerns
over capacity, but
WWTP
enforcement is
not generally
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Medium

of staff technically
available.



PL

Overall
confidence

Good/Medium

MS

Capacity

Procedure

Other
measures

Strengths and
weaknesses
raised as an issue
Potential political
interference with
use of sanctions
Strengths:

Levels of
compliance have

Overall
confidence



No separate figures for
capacity for UWWT.
No evidence, however,
of capacity issue.
UWWT work integrated
into wider water
management work

Supervision work
largely focused on
checking water
companies’ own quality
management systems
for self-monitoring.
Inspections infrequent,
therefore.

Separate
accreditation
process and
checking on this
for selfmonitoring.
Wide range of
sanctions
available.





UK

Good

increased over
time.
Risk-based
approach leading to
low priority for
supervision in this
area.
Operators express
confidence in

enforcement
system.
Weaknesses:
 Possible concern
over low rate of
inspection – but
this might be
justified.

2.5

Baseline: Nature Directives

2.5.1 Introduction
This section provides the baseline analysis for the enforcement of the provisions of the Birds
(Directive 2009/147) and Habitats Directives (Directive 92/43) and Natura 2000 sites in
Germany, Spain, Poland, England and Sweden. Following the principal recommendations
regarding the options, the key information from each of the Member States is presented
within the given categories. For reference purposes, the key enforcement requirements of
the respective EU Directives are provided within boxes at the start of each section.
2.5.2 Legislative and policy framework
Article 6 of the Habitats Directive, 92/43 requires MS to apply a set of site protection
safeguards to the sites making up the Natura 2000 network, including sites classified as
special protection areas (SPAs) under 2009/147. These safeguards include:


general restrictions or conditions governing certain land-uses within or close to
Natura 2000 sites. In some instances, these may be found in agri-environmental
contracts;
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a requirement to submit potential damaging plans and projects to an appropriate
assessment and other procedural requirements. Approval of damaging projects can
only be given on basis that certain conditions are fulfilled. These include habitat
compensatory measures.

While the majority of the Member States examined in this report claim to have clear
objectives for inspections, published implementation and enforcement policies are often
largely absent.
Natural England (England’s executive, non-departmental public national body responsible for
determining whether damage has occurred to most habitats and to initiate enforcement
action) published a recognized enforcement guidance document in 2011. According to this
policy, if it discovers or receives a report of an incident for which it believes offences may
have been committed, it will conduct an investigation in order to establish the facts of the
case, the seriousness of the damage and the wider relevance of the incident. The
enforcement guidance also sets out in detail the types of sanctions (e.g. compliance notice,
enforcement undertakings, fixed monetary penalty, prosecution, injunction, etc.) that may
be imposed for different types of offences and how these will be applied.
Efforts to increase the degree of standardization in Germany have also begun. In a multiyear consultation process, the German federal government and the German Länder agreed
on a uniform approach for sample-based monitoring under the Habitats Directive and have
compiled a national monitoring plan (meeting the requirements of Article 17 of the Habitats
Directive on a biogeographical level).
In Poland, the Act on Nature Conservation sets out the responsibilities concerning Natura
2000 sites. However, the Act is not clear regarding the appropriate levels of responsibility for
executing management and monitoring of Natura 2000 sites or the relationships between
these levels.19
In all of the examined Member States, transposition of the Natura 2000 Directives into
national law, which provides the initial basis for subsequent enforcement action (examined
in more detail in the following sections). These key laws are:


In Spain, the formal transposition is laid down by the Royal Decree 1997/1995, of 7th
December, on the conservation of natural habitats and of wild fauna and flora (Royal
Decree 1997/1995 hereinafter). The Law 43/2003, of 21st November, introduced a new
Chapter, including five new provisions to ensure that the annexes (lists of habitats and
species) of the LEN are fully consistent with the Directives’.



In Sweden, the Habitats and Birds Directives are transposed into the Environmental Code
(1998:808) as well as the Species Protection Ordinance (2007:845).



In England, SSSIs are protected by Part II of The Wildlife and Countryside Act 1981.This
Act has been amended by section 80 of the Countryside and Rights of Way Act 2000,
substituted by Schedule 9 to the Countryside and Rights of Way Act 2000 and is inserted
by section 55 of the Natural Environment and Rural Communities Act 2006. The

19

Pawlaczyk et al (2004). Natura 2000 Shadow List in Poland.
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enforcement of this amended Act is supported by the Environmental Damage
(Prevention and Remediation) Regulations 2009. These Regulations apply where damage
to land, water or biodiversity is extremely severe. Also the Environmental Impact
Assessment (Agriculture) (England) (No.2) Regulations 2006 aim to protect uncultivated
land and semi-natural areas from being damaged by projects that increase agricultural
productivity.


In Germany, the legal implementation into federal (national) law of Nature Conservation
as a framework law was only achieved in 1998 (Bundesregierung 1998: 823 ff., for legal
aspects see Gellermann 2001: 1 ff.), with amendments to include the marine
environment beyond 12 nautical miles in the Exclusive Economic Zone in 2002. Under
German Federal law, the Länder are also required to create a system of interlinked
biotopes covering at least 10 % of Germany’s territory.



In Poland, EU regulations essential for creating the Natura 2000 network have been
incorporated into the Polish law when the Environmental Protection Act of 16 April 2004
was published (Journal of Laws No. 151, item 1220, amended).

2.5.3 Inspection requirements
Provisions derived from EU law for nature protection relevant for inspection functions
include:




checking compliance with management requirements for Natura 2000 sites in
accordance with respective management plans and designation acts.
checking compliance with the obligation of non-deterioration of sites under Art.6(2)
of 92/43.
checking compliance of projects with assessment provisions set out in Art. 6(3)-(4) of
92/43 (screening decisions, quality of assessments, alternatives) and related permits
delivered (conditions attached thereto concerning implementation of
mitigation/compensation measures or monitoring requirements).

Neither the Birds or Habitats Directive contain detailed inspection provisions. However,
surveillance is provided for in Article 11 of the Habitats Directive. Externalities of breaches of
the site protection safeguards include biodiversity loss. This may take the form of
deterioration or fragmentation of habitats, disturbance or displacement of sensitive species,
loss of rare or endangered species, changes in species composition, along with loss of all the
socio-economic benefits they entail (for example, wetlands can provide ecosystem services
such as reduced flood risks and wetland destruction may involve a loss of these services).
While all five MS have transposed the Directives into national law, some of the
transpositions have only been partially completed and threaten their effectiveness. In
Poland, for example, Art 6(2) and 6(1) are not completely transposed20. While there is the
obligation for the Nature Authority to stop illegal destructive activities, responsibilities are
unclear and there are no obligations to avoid the effects of legal but disturbing activities.
20

Pawlaczyk
(2010).
Natura
2000
in
Poland
http://www.kp.org.pl/pdf/poradniki/jak_sie_troszczyc_o_obszar_n2000-pzo20100626.pdf
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Last

Progress.

Furthermore, while the preparation of management plans is obligatory, there is no
obligation to implement them into practice.
Similarly, the provision on the monitoring of the conservation status of the natural habitats
and Natura 2000 species (contained in the art. 11 of the Habitats Directive) is not elaborated
in Spanish regulation. The Spanish Royal Decree 1997/1995 includes article 6.1 of the
Habitats Directive, but does not develop specific guidance or provisions about the
management regime.
2.5.4 Inspection planning
Inspection planning for the nature legislation is different to other areas of law. For protected
areas, it is difficult to distinguish between routine biodiversity monitoring, casual
observation and ‘inspection’. For example, in the UK Natural England monitors the condition
of sites, but refers to ‘inspection’ as investigations after incidents have been reported.
However, in other areas of law ‘inspection’ may include the monitoring to determine
incidents have not occurred. Secondly, for species protection all investigation is incidentbased (e.g. for illegal hunting, poisoning, etc.).
Where inspection is, therefore, viewed as an incident response activity, planning for
inspection is of a specific character. The baseline analysis has found it difficult to identify
dedicated inspectors, but rather across all of the MS studied, inspectors largely are either
general staff (or particular habitat or species specialists) who undertake inspections as
needed. Planning for these in a strategic sense is difficult, except to identify likely resource
needs based on prior experience. It is also important to note that other enforcement bodies,
such as the police, may be involved, but in this case the planning will overlap with other
planning and processes relating to crime prevention and detection in other areas of law.
2.5.5 Administrative Arrangements
In Sweden, the supervision of protected areas is carried out by regional County
Administrative Boards, the Swedish Forestry Agency and municipal environmental
authorities. The County Administrative Boards also supervise activities that may affect
Nature 2000 sites (although they may delegate these responsibilities to municipal
authorities).21,22
In England, Natura 2000 administrative structures take the form of a national body - Natural
England. It is the competent authority responsible for determining whether damage has
occurred to most habitats and for initiating enforcement, compensatory or restoration
actions. However, enforcement activity involves a range of organizations and relationships of
various types have developed between the respective authorities. Much of Natural England’s
compliance promotion and enforcement work is delivered in partnership with other
21

Ebbeson (2006), Natura 2000 in Sweden, Avosetta meeting in Krakov, January 13 and 14, 2006, http://www-user.unibremen.de/~avosetta/repswe2006.pdf
22
Naturvardsverket (2007), Battre tillsyn I skyddade omraden, delrapport 1 – kartlaggning och forslag pa
utvecklingsomraden, http://www.naturvardsverket.se/Documents/publikationer/620-5685-9.pdf
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agencies, including the Police, and Crown Prosecution Service (CPS), Environment Agency,
Forestry Commission and the Rural Payments Agency (RPA).
In Poland, monitoring and controlling the implementation of protective measures is
undertaken by the institution supervising the area (Regional Directorates for Environmental
Protection and Marine Offices, which are controlled by the national Director General for
Environmental Protection) according to the plans for conservation measures (Plany Zadan
Ochronnych) and Protection Management Plans (Plany ochronne).
Spain and Germany’s inspection systems are organized in a decentralized manner, consisting
of several administrative structures with distinct responsibilities and tasks. Both Member
States have no national inspecting body and instead organize the inspection system within
the individual states (Länder in Germany and Autonomous Communities - AC - in Spain).
These structures lead to different methods and approaches regarding site selection, site
management and protection within the responsible administrative structures and require
strong national coordination in order to achieve a coherent Natura 2000 network. The ability
to implement additional laws and regulations within the respective Länder and AC can also
create variations in levels of stringency, procedural aspects and requirements for nature
protection.
Regardless of whether responsibilities are coordinated on a national or regional level,
Member States have largely created regionally active administrative bodies or teams to
improve inspection regimes via e.g. the amount of locally relevant information able to be
obtained. Local teams of Natural England, for example, are supported by “Protected Areas
Teams“ and “Regional Regulatory and Enforcement Leads“ which work to ensure consistency
on regulatory aspects of nature conservation designations and bring together the
understanding of management objectives with those of damage caused by non-compliant
activity. Germany is also active via its e.g. ‘Local Actions’ and Sweden through cooperation
with County Administrative Boards. Poland also acknowledges the advantages of delegating
selected environmental protection responsibilities to local governments, but is restricted by
insufficient skills and limited budgets.23
2.5.6 Inspection and follow-up activities
Inspection requirements for nature protection should include:
(a) Systematic surveillance, detection and characterization of breaches of site
protection safeguards
(b) Non-routine inspections where appropriate including in response to substantial
complaints.
(c) Co-ordination of site safeguard-related inspections with work focused on other
related types of compliance work.
Follow-up requirements for nature protection should include:
(a) cessation of illegal activities.

23

Grodzińska-Jurczak et al. (2012). Chapter 9: Effectiveness of Nature Conservation – A Case of Natura 2000 Sites in Poland.
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(b) measures to rectify breaches (e.g. additional mitigation, restoration as where part
of a protected site has been unlawfully destroyed).
(c) dissuasive, effective and proportionate sanctions, incl. criminal penalties,
monetary sanctions, confiscation of illegal equipment or other administrative
measures.
Monitoring and inspection activities vary greatly across the Member States, as well as within
the individual German Länder and Spanish AC. Overall, it can be said that some Member
States have recently begun to start monitoring efforts, that the systems are still evolving and
mostly are not yet comprehensive.
In Poland, for example, the plans for conservation measures (Plany Zadan Ochronnych, PZO)
and the Protection Management Plans (Plany ochronne - PO) have only recently been
designed and have thus resulted in monitoring and control measures only being carried out
to a limited extent. Any structures and changes planned in areas covered by Natura 2000
need to undergo an environmental impact assessment. Therefore the General Directorate
for Environmental Protection is in principle aware of potential risks for the environment in
Natura 2000 sites and can request changes to be made to the plans. National control
activities, mostly due only to the recent implementation of the Protection Management
Plans, have so far been conducted mainly in relation to activities that may have significant
effects on the Natura 2000 network (in accordance with Article 37 of the Act of
Environmental Protection), if there were any indications that these activities were done
without authorization.
Following the German National Monitoring Plan, in the event that monitoring activities
reveal that conditions have worsened in a given German Natura 2000 site, an investigation
will be conducted to find the cause. When it is not caused by immediate human activity, the
issue cannot be pursued (e.g. due to climate change). However, when human causes are
found to be responsible, the individual is asked to restore the site to its original condition.
Should they not comply, legal action can be taken which may result in sanctions being
applied. However, the legal procedures for following up to non-compliance still vary due to
differing state legislations (e.g. the State Act for the Protection of Nature, State Preservation
of Historic Monuments Act, Game Law, etc.).
Sweden monitors on the national and regional level on a regular basis, focusing on seminatural pastures and mown meadows, which constitute about half of Sweden’s HNVfarmland area (450,000 out of approximately 850,000 hectares). For the rest of the HNVfarmland area, there is no on-going monitoring. There is also a national biodiversity
monitoring scheme focusing on biodiversity in the most valuable areas (highest biological
values). The latter monitoring scheme is carried out as a part of the National Inventory of
Landscapes in Sweden study and examines the changing quality of biodiversity in the
monitored areas. Sweden also monitors farmland birds.24
Natural England adopts targeted inspections and thus regularly visits sites to assess the
condition and management and other issues with owners. Furthermore, other agencies, e.g.
24
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Rural Payments Agency (RPA), also undertake inspections linked to cross compliance.
Drawing on these different site visits, potential incidents of damage to sites are identified
which would instigate more detailed inspection by Natural England specialist staff. Where
irregularities are identified as a result of an inspection they are followed up and Natural
England has access to a wide range of different types of sanctions in the case of noncompliance for protected areas (the application of these sanctions is set out in its
enforcement policy). However, the House of Commons Public Accounts Committee reports25
that Natural England (NE) staff as well as other stakeholders, such as environmental NGOs,
believe that more needs to be done with reference to this risk-based approach - e.g. carrying
out inspections more often - to ensure that sufficient compliance inspections are taking
place to meet Natural England’s strategy targets. This potential for improvement arises given
the shared understanding that “inspections have multiple important functions: to monitor
sites of concern, to increase NE’s exposure which in turn encourages compliance and
strengthens the role of compliance as a lever for consultants over developers, and to provide
valuable field experience for new advisors which strengthens NE’s capacity to make officebased risk assessments and licence approval decisions” (House of Commons Public Accounts
Committee).
2.5.7 Awareness raising
Regarding awareness raising, information and prevention efforts, all five Member States
provide evidence of such activities. Some examples include the launch of a new LIFE project
in Spain to raise awareness of its citizens about the importance of biodiversity and the
Natura 2000 sites, provision of guidance materials and advice in England, intense
stakeholder involvement for management planning in Germany, prevention and promotion
work in Sweden26, and participation via public consultations in Poland. Competent
authorities need a close working relationship with landowners to discuss the necessary
management techniques to deliver positive conservation outcomes, as well as preventing
damage to sites.
2.5.8 Inspection capacity, review and reporting
Estimates regarding the cost of inspections, the number of staff involved and their
respective levels of expertise are difficult to obtain, let alone to assess whether or not these
numbers are sufficient to deliver effective levels of control. This is in large part due to the
divided responsibilities of respective administrative authorities and their employees as well
as regional and national variations.
In Germany, for example, existing monitoring programmes are included in the national
monitoring concept, e.g. monitoring under the Water Framework Directive for fish species. 27
25
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The estimated annual habitat management and monitoring costs combined with
management planning costs are estimated at 17.9 million Euro; the average annual per
hectare costs for habitat management and monitoring is 59.39 euro.28
In Spain, the distribution of inspection competencies varies greatly from region to region.
Only five regional environment ministries report that inspectors have the competence to
control all environmental media29. In most Autonomous Communities, there are sectoral
restrictions on inspection competencies. More generally, however, it has been pointed out
that coordination mechanisms are insufficient, as only two ministries state that sectoral
inspections are subject to coordination. Gantolier et al. (2010) also indicate that current
funding is insufficient, especially when taking into consideration the large dimensions of the
Natura 2000 network in Spain and the budget shortcomings in several of the regions. The
current financial crisis is only making this financing situation worse.
In Sweden, as part of a review of the supervisory work of County Administrative Boards,
major deficiencies were revealed in the supervision of protected areas. On average, County
Administrative Boards reported a 50% shortage of human resources in 2007 based on
estimated needs and final outcome according to their supervision plans. The most severe
deficiencies relate to investigation and monitoring activities to be carried out on the
counties’ own initiative.
While Natural England has a sizable budget and staff (ca. 2,250), the authority’s budget and
staff are responsible for many more tasks than its control functions. Therefore, it is not
possible to identify the precise capacity for enforcement work. Public authorities are under
significant financial pressure in the UK, so it is likely that additional problems will occur in
delivering the range of Natural England’s work.
The information on inspection capacity is also very patchy in Poland. The fixed costs of
monitoring per year in the years 2006-2013 were estimated at 1.29 million euro30.
Reports on inspections and inspection outcomes are produced by England on a national level
and by certain Länder within Germany (e.g. Schleswig Holstein31), where they are made
available on the internet for public viewing. There are also reporting obligations in Poland
under Article 31 of the Act on the Protection of Nature, requiring a submission every 3 or 6
years of reports relevant to: initiated protective activities, the impact of these activities on
the state of the protection of habitats and species, and results of the monitoring and
supervision of these activities.
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Natural England, in addition to publication of individual enforcement actions, publishes an
annual overview of its control activities32, but similar reports were not identified in other
Member States.
2.5.9 Effectiveness of the inspection system
Problems that inspection needs to address include:





illegal construction and other illegal interventions such as quarrying and extraction;
overgrazing by livestock;
over-intensive leisure use causing problems such as erosion and species disturbance;
poor water quality resulting from multiple sources of pollution and interference.

The large number of complaints and infringements, and related CJEU cases, demonstrate the
widespread problems of compliance at MS level. The conservation status assessments
provided in the context of MS regular reporting obligations also demonstrate the distance
that exists in meeting the objectives of the directives.
Several cases of non-compliance have resulted in the EC taking action against Spain,
Germany and Poland for failure to designate SPAs/SCIs on schedule. While these issues have
since been resolved, several additional compliance and effectiveness issues remain, such as
ensuring farmers adequately deliver their commitments for nature protection and reduction
of illegal activities on protected sites.
More specifically, Spain is among the MS with the highest number of sanctions, complaints
and reports related to breaches and/or insufficient fulfilment of the European laws of nature
conservation. In 2007, 62 cases were filed against Spain, making it one of the countries with
the highest number of on-going procedures of infringement of environmental legislation most of them related to nature conservation. This suggests a range of compliance issues.
Whether these translate into problems in ensuring enforcement of objectives for protected
areas is not yet clear.
Possible reasons for this high level of non-compliance noted in the baseline analysis are: an
absence of preventive protection measures, lacking guidance for setting up management
plans and a lack of unified models of action among the ACs. The lack of guidance and
instructions on monitoring procedures as well as missing adapted species lists for individual
ACs in Article 11 of the Habitats Directive is a further issue.
In Sweden, the level of ineffectiveness of nature legislation can be linked with the
insufficient amount of surveillance being carried out. This is due in part to deficits in
available financing, but also to an unclear division of surveillance responsibilities between
both administrators and field workers. Supervision planning at County Administrative Boards
exists at almost all county administrative boards, but often they are of poor quality and have
not been updated or followed up on. Furthermore, while the County Administrative Boards
32
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decide on the amount of funds that will be used for financing surveillance, preference for
other priorities has limited the amount being designated for these purposes in practice.
In Poland, the lack of stakeholder acceptance for conservation practices generally as well as
specifically on their private land presents a large impediment to effectiveness. The
expectation that increased costs and obligations will accompany the Natura 2000 network
and associated legislative items instil hesitation and often harmful behaviour of
stakeholders. Increased outreach, education and support in the creation of management
plans are necessary to address such obstacles.
Finally, Natural England has been cited33 as failing fully to utilize its enforcement powers to
act against landowners who refuse to comply with management practices which conserve
and protect designated Natura 2000 sites. This lack of sufficient action can facilitate
protracted negotiations which create high financial and conservation costs, which are
particularly relevant given the pressure from public budget constraints. The authority is also
working to increase its effectiveness by improving the capacity of its staff, both in terms of
specialists and generalists.
2.5.10 Costs of inspection
For these particular Directives, there are typically no charges for business regarding
inspection activities. In Germany and Poland, for example, there are no charges for
businesses as no fees are charged for inspections carried out in relation to Natura 2000 sites.
In the UK, the costs of inspection activity itself by Natural England are met by the budget of
the authority, not those being inspected. Costs to those being regulated, therefore, arise
from the time spent during inspection visits and follow-up. However, as the latter would
occur in the case of non-compliance (as would sanctions), this is not relevant in the context
of administrative burden.
In examining the information gathered during the baseline analysis it is clear that it is not
possible to determine the specific costs of enforcement of the nature directives. Costs are
almost entirely time costs - to the administration and to landowners, etc., subject to
inspection. However, while for an industrial activity, for example, it can be assumed that five
hours on-site inspection by an inspector is probably matched by an accompanying staff
member from the company, this need not be the case with nature protection sites. Where
there is public access, for example, they could be visited without the landowner’s
knowledge, let alone cost.
It is also not possible to disentangle ‘inspection’ of sites from wide nature protection work.
Staff of nature protection administrations routinely visit sites to monitor biodiversity,
examine outcomes of management regimes, etc. These visits may result in detection of
problems, but staff may not class such visits as ‘inspections’. Where incidents occur and
other specialists are brought in, then such ‘inspections’ have identifiable costs. However,
33
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data on the extent of these is difficult to determine. Even in cases, such as the UK, where
Natural England states it has a policy of seeking to recover costs, evidence to recent reviews
expresses concern over the level of fines imposed and, therefore, raises a question mark on
whether such numbers could be used as a surrogate for inspection costs.
Finally, for wildlife enforcement, there are problems in identifying cost due to the number of
overlapping institutions involved – nature agencies, police, etc.. Furthermore, staff may also
be involved in CITES enforcement (see next section) so that separation of staff costs
between environmental themes is not possible. In the UK, it is noted that several (but not
all) police forces have a dedicated wildlife officer. This would total costs of several person
years per year, but is negligible compared to the overall costs of the staffing of these police
forces.
In conclusion, due to the complexities of the nature of enforcement and the institutional
contexts, it is not possible to identify robust costs estimates of control costs, let alone costs
that would arise from application of a fully effective control system for the nature directives.
2.5.11 Recommendations regarding the options
From the baseline summary below, we identify the following conclusions for the
development of options:


Information on the enforcement practice in the respective Member States is
sometimes difficult to clarify. In Spain and Germany, one reason for this could be the
decentralized nature of the administrative systems, which makes it difficult to have a
unified and coherent inspection system. While such decentralized systems usually
permit a more “hands-on” approach regarding the implementation of environmental
policies at regional and local levels, the lack of coordination between fragmented and
competent environmental authorities is the main weakness hampering the
inspection activities and does not ensure consistency. From a European perspective,
this does not necessarily mean that the inspection systems are not robust enough,
but rather that it is impossible to judge whether they are or not. Information on the
effectiveness of the inspection regime and the processes for risk assessment are
generally not available.



Currently, monitoring of the outcomes of the Nature Directives is evolving; however,
in most Member States, this system is narrow in scope as there is hardly any
reporting on the capacity, actions or effectiveness of the inspecting authorities.
Likewise, there is little information on the strategic approach to enforcement taken.
Improved information on these aspects would facilitate the identification of
weaknesses in current MS enforcement activities and better target available
resources. As a result it is difficult to determine on which threats the inspection
regime is focusing and whether the inspection regime is sufficiently effective.
Responsibilities are unclear in many countries making the system not very
accountable.
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It would be beneficial to have requirements which outline clear rules for cooperation
within Member States, wherein several organizations are required to work together
to ensure an efficient control system.
o The German regional approach could, in this respect, be a good example.
Schleswig-Holstein’s way of implementing Natura 2000 is an intense
cooperation-oriented process with the participation of regional stakeholders
from agriculture, forestry, water management, tourism, local communities,
conservation and other regionally important groups. This approach supports a
successful implementation path in Schleswig-Holstein with a focus on ‘local
actions’ (Lokale Aktionen). This is a method allowing for a high degree of
responsibility to be shared with the regions and local stakeholders in the
implementation of Natura 2000. The actions are technically competent
support structures that are largely independently responsible for the
management of Natura 2000 sites. The Ministry of Agriculture, Environment
and Rural Areas (MLUR) promoted a special directive.



Some of these recommendations have already been implemented in England and can
serve as best practice examples for other Member States, including:
o Publication of an extremely detailed enforcement policy detailing how and
when to use different sanctions.
o Close working relationships with a range of other public bodies to deliver
much greater inspection information as well as to reduce burdens to land
owners.
o Restoration of environmental harm is a primary objective of the enforcement
process.
o Full cost recovery of enforcement action in the case of offences.
o Detailed publication of offences committed and responses to these.
o Criminal sanctions are available and used for the few serious cases arising.
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Table 9. Thematic table overview for nature

Capacity

Budget

Staff
numbers

Procedure

Numbers of
thematically
related
inspections

Frequency of
inspections

Coverage of
inspections (full
or selective
target coverage)

Average lengths
of inspections

Average costs of
costs

Germany
Difficult to estimate as:
(1) the set-up and distribution
of tasks varies by state and
(2) there is large overlap with
other responsibilities (e.g. for
the
Water
Framework
Directive, other aspects of
nature
protection
than
inspections, etc)

Sweden
50% shortage of human
34
resources , particularly in
investigation and monitoring
activities
Deficit in available financing for
their surveillance plans of
protected areas

Spain
Insufficient
budget
and
capacities (only five regional
environment ministries have
sufficient inspectors to control
all environmental media)

On-going monitoring (one
mandatory control per 6 year
reporting period).
Follow-ups to complaints or
intelligence received.
Sampling-based monitoring.
Habitat
management
and
monitoring costs combined
with management planning
costs are estimated at 17.9
million €/yr.
Average costs for habitat
management and monitoring is
59.39 €/ha/yr.

Regular inspections of seminatural pastures and mown
meadows.

Preventive inspections may be
initiated by internal inspections
plans, regulatory requirements,
and/or routine, while reactive
inspections
are
triggered
mainly
by
malfunctions,
accidents or complaints.

34

UK
Natural England: £140 million
overall
budget
per
annum
(£810,000 is the administrative
budget)
35
Natural England: 2,250 staff
NE has an enforcement/legal team
and Protected Areas Teams. It also
draws on the routine payments
inspections of the Rural Payments
Agency. These are able to identify
damage.
RPA inspections are limited to
farms receiving payments.
NE also visits other sites for routine
conservation work, when damage
can be identified. If so, further
reactive and investigative work can
be undertaken.
Risk-based inspections based on a
standard risk model using likelihood
and impact and a high, medium,
low assessment
However, there is independent
Parliamentary criticism of control.

Poland
Insufficient skills and limited
budgets

Fixed costs per year for
monitoring from 2006-2013:
36
1.29 million euro

Estimated for 2007 based on estimated needs identified within the supervision plans of the competent authorities.
These figures are responsible for many more tasks. Therefore, it is not possible to identify the precise capacity for enforcement work. Public authorities are under
significant financial pressure in the UK, so that it is likely that additional problems are faced with delivering the range of Natural England’s work
36
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35
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Level of overall
confidence (high,
medium, low)
(qualitative)

Delay in the designation of
SCIs/SACs and action against
Germany from the EC; the sites
were designated and the case
was dropped in 2006.

Failure to meet Environmental
Quality Objectives due to
insufficient surveillance37.

Other (incentive)
measures to

encourage
compliance

non compliance
response
Qualitative

Intense
stakeholder
involvement/consultation and
public awareness/ acceptance
work.
High level of transparency.

Lack
of
prevention
work.

Overall view of
strengths and
weaknesses
Synthesis /
qualitative

Incomplete management plans
Completion of a uniform
approach for monitoring under
the Habitats Directive.
‘Local actions’ and consultation
processes in e.g. SchleswigHolstein.

Deficiencies in the supervision
of protected areas due to
limited capacity.
Unclear
division
of
responsibility
between
administrators
and
field
workers.

follow-up
with
and promotion

The delay in the designation of
SCIs, the absence of preventive
protection measures and the
lack of management plans in
the SCIs have resulted in a
degradation in the state of
conservation of a large part of
SCIs.
Among the MS with the highest
number
of
sanctions,
complaints and reports related
to breach and/or insufficient
fulfilment of the European laws
of nature conservation.
Incomplete adaptation of the
species lists for Autonomous
Communities.
Removal of harmful incentives
(e.g.
agri-environmental
payments) or imposition of RES
Variable Monetary Penalties.

Further information is needed
to assist ACs in setting up
“management plans”.
The Natura 2000 Network
overlaps with the ENPNetworks in communities who
kept differentiated networks,
creating inefficiencies regarding
the monitoring and inspection
procedures.
Insufficient
coordination

37

Sometimes
cross-compliance
requirements are breached for
Single Farm Payments.
Damage from off-road vehicles is a
priority.

Incomplete transposition of Art
6(2) and 6(1) in national
legislation.
Delay in implementation of
Natura
2000
and
an
infringement procedure against
Poland by the EC in 2006; the
sites were designated and
accepted in 2008.

Natural England works closely with
land
owners
to
set
out
management requirements and
identify
activities
threatening
habitats. It also seeks to educate
others with damaging activities.
Non-compliance responses are
administrative and criminal. New
administrative sanctions are being
used. As these came into place in
2012, their effectiveness as a
deterrent is not known.
Need to improve consistency of risk
assessments and inspections
Strengths:

Detailed enforcement policy
detailing with how and when
to use different sanctions.

Close working relationships
with a range of other public
bodies to deliver much greater
inspection information as well
as to reduce burdens to land

Public
consultations,
awareness
raising
activities/workshops.

Complicated
and
unclear
system of responsibility.
Lack
of
awareness
by
stakeholders.

Sweden’s Environmental Quality Objectives37 (EQOs) guide to a large extent Sweden’s environmental policy. The detailed assessment of the progress in achieving the
EQOs from 2012 concludes that one of the reasons for Sweden being unlikely to meet the EQO target of a rich and diverse plant life target is the insufficient surveillance.
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mechanisms.
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owners.
Restoration of environmental
harm is a primary objective of
the enforcement process.
Full cost recovery of
enforcement action in the case
of offences.
Detailed publication of
offences committed and
responses to these.
Criminal sanctions are
available AND used for the few
serious cases.
New use of administrative
sanctions.

2.6

Baseline analysis of Trade in endangered species (CITES)

2.6.1 Legislative framework

CITES (The Convention on International Trade in Endangered Species of Wild Fauna and
Flora) is an international agreement that came into force in 1975. It aims to ensure that no
species of wild fauna or flora becomes or remains subject to unsustainable exploitation
through international trade38. CITES is implemented in the EU through a set of Regulations
known as the EU Wildlife Trade Regulations, which are directly applicable in the Member
States. The two regulations that constitute the legal framework in the EU are:



The framework regulation: Council Regulation (EC) No. 338/97 of 9 December 1996
on the protection of species of wild fauna and flora by regulating trade therein
including the Annexes containing a list of species regulated in trade.
The implementing regulation: Commission Regulation (EC) No. 865/2006 of 4 May
2006 laying down detailed rules concerning the implementation of Council
Regulation (EC) No 338/97 on the protection of species of wild fauna and flora by
regulating trade therein.

The Regulation establishes different bodies at EU level to oversee the implementation of the
Regulations. They include the Committee on Trade in Wild Fauna and Flora, the Scientific
Review Group (SRG) and the Enforcement Group. The groups include representatives of MS
and chaired by the EC. At MS level, three additional bodies must be established to comply
with CITES requirements. A Scientific Authority must be designated to determine whether
international trade in a species listed in one of the CITES Appendices is detrimental to the
survival of the species in the wild. A Management Authority must also be established to
issue permits for trade (based on the advice it receives from the Scientific Authority). Finally,
an enforcement system is also required (e.g. Customs officers and the Police) to verify that
shipments are traded with the required permits or certificates.
In addition to the core legislation, Commission Recommendation No 2007/425/EC
(commonly referred to as the ‘EU Enforcement Action Plan’) specifies measures that should
be taken for enforcement of the EU Wildlife Trade Regulations. These include adopting
national action plans for enforcement, imposing sufficiently high penalties for wildlife trade
offences and using risk and intelligence assessments to detect illegal and smuggled wildlife
products.39
Under the CITES Regulation, MS must:



Ensure that all imports, exports and re-exports covered by the Convention are
subject to a system of permits and certificates and to appropriate checks.
Prohibit certain commercial activities relating to protected species.

38
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Take other measures to ensure species protection, e.g. introduce procedures for
making of certain specimens to facilitate their identification of take measures to
protect live specimens during transport

The CITES Regulation provides for:





Monitoring of compliance.
Enforcement action in case of non-compliance, including seizure and confiscation of
specimens that are illegally imported or exported; checks at airports, ports and land
borders carried out by custom officers, scientific examination of any question related
to the CITES implementation.
In-country controls on traders and holders such as pet shops, breeders and nurseries
as well as on co-operation and information exchange.

Article 15 of Regulation (EC) No 338/97 requires the EC and MS to take the necessary steps
to ensure that the public is sufficiently informed of the provisions regarding implementation
of CITES. In addition, Member States must ensure that the public is informed of the
implementing provisions at border crossing points. The EC website on wildlife trade issues40
provides relevant information to stakeholders and citizens involved in wildlife trade in the
EU.

2.6.2 Inspection planning and process
Under the EU’s wildlife trade regulations, MS must designate Customs offices to carry out
the checks and formalities required under the Regulation. Designated offices must have
sufficient and adequately trained staff and sufficient accommodation for live animals in
accordance with EU legislation on the transport and accommodation of live animals.41 At
these entry/border points, 2 main activities related to inspections and enforcements are
carried out: checking declared CITES shipments and looking for illegal, undeclared
shipments. The documents for specimens of species regulated under the EU Wildlife Trade
Regulations must be presented at their “point of introduction”. The purpose of checks is to
verify the documents of shipment declarations. Physical checks may be needed to ensure
that the shipment matches the accompanying permits and certificates.
The thoroughness of checks that are done on CITES documents vary from MS to MS42. The
EC study shows that good practice is seen in several MS through the computerisation of
CITES documents, which can help the thoroughness of checks, such as in Slovenia where a
database includes information on permits, offences, captive breeding and artificial
propagation facilities, as well as a register of marked specimens. For some Member States,
physical checks are also regularly performed. In Italy, the procedures for border checks of
CITES shipments specify that physical checks be carried out to ensure that shipments
40
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correspond to their accompanying documents and permits. In contrast, at many border
points, physical checks are carried out only in specific circumstances, such as when there is
prior knowledge of a risk of illegal movement. In almost all Member States, document and
physical checks are carried out by enforcement officers. Exceptions include Denmark where
MA officials are sometimes called to the airport to check arriving shipments or in Spain (see
the case study in the annex to this report), where at each border point designated for CITES
shipments, a SOIVRE technical office is on hand to assist with checks.
Risk assessments are used by customs services in MS to target controls on potentially
dangerous or protected goods and passengers arriving in the EU. Many Member States have
introduced sophisticated, computer-based risk assessment systems to target controls for
passengers and cargo arriving at border points. The 2007 EC study identifies a number of
risk-based approaches in Belgium, France and the Netherlands, for example. In the annex to
this report, the risk-based approaches in the UK customs are highlighted. It is important to
note that risk-based investigation is promoted in customs operations generally (i.e. for nonenvironmental issues) along with intelligence-led actions, so that the use of such
approaches for CITES enforcement fits naturally within this.
Many Member States also make regular checks of shops and traders to assess whether any
specimens of illegal origin, including illegal imports, are traded. In the UK, local authorities
and RSPCA’s (Royal Society for the Prevention of Cruelty to Animals) inspectors check pet
shops and our case study provides examples of campaigns with traders such as traditional
Chinese medicine which have been effective in raising awareness and reducing sale of illegal
items. DNA tracking is also a useful tool, as noted in the UK case study and also highlighted
for Italy in the 2007 EC case study.
Illegal internet sales of specimens have also become an issue of concern in several MS and
must be monitored. Illegal specimens have been offered for sale on public sites, such as
EBay. Officials in the UK monitor the Internet for possible illegal sales. In Germany, a
national unit focuses on all Internet crimes, including CITES crime. In Germany, the UK and a
few other Member States, officials have reached agreements with major web auction sites
to provide on-line information or links on wildlife trade requirements.43
The 2006 EC study identified some weaknesses concerning the length of the inspection
process particularly from the point of view of traders. A wide range of time and resourceconsuming tasks identified during the inspection and enforcement processes include
issuance of permits and certificates, provision of advice for applications for imports,
inspection of commercial shipments of products and live animals and inspection of personal
and household effects. Possible solutions such as adequate training of Customs and the
availability of adequate handlers have been suggested as possible solutions.
2.6.3 Inspection capacity
Most inspection activities carried out under CITES are done by Customs services. In some
Member States, individual staff with CITES expertise or training work at border points. In
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others, however, the expertise available at border points is not as strong.44 According to one
report, the most time and resource-intensive tasks for inspection staff were
assessing/investigating trade in live animals within the EU and confiscation of live animals
imported or (re)exported for commercial purposes.45 The UK case study (see annex)
highlights the use of a dedicated CITES team at Heathrow which provides expertise countrywide, thus enhancing specialist capacity.
The number of staff working in the MAs and SAs of different Member States vary
significantly46, as does time spent on CITES issues. Our case studies show that specialist
dedicated staff (e.g. on types of plants or animals) rarely spend their entire working time of
CITES issues – rather they are available on call if specialist assistance is required. This makes
determining capacity particular problematic. MA and SA staff exhibit a wide range of skills
and knowledge predominantly in biology, administration, law and policy. There are also a
staff trained in veterinary science and geography, and some specialising in systematics,
breeding operations, DNA techniques or specific biological groups, such as insects, reptiles
and fish. Economics, trade, fisheries and forestry expertise is the least well represented
amongst EU CITES staff.
During 2009-2010, authorities in 21 Member States received capacity building from external
sources such as the EC, CITES Secretariat, UNEPWCMC, MAs, SAs and enforcement
authorities from other countries, traders and NGOs, mostly in the form of oral or written
advice/guidance or training47. The 2012 Traffic study also noted that a number of CITES
training courses and seminars are run for Customs personnel, police and environmental
inspectors in most Member States. However, only three Member States reported having
organised training for prosecutors and/or judges during 2009-2010. Another three
highlighted developing closer co-operation with prosecutors and the judiciary.

2.6.4 Inter-institutional arrangements
There are normally several authorities in each MS responsible for the enforcement and
monitoring of the compliance with the provisions of the EU Wildlife Trade Regulations e.g.
Customs, police and environmental inspection services. These authorities must take the
appropriate steps to ensure compliance or to instigate legal action if they have reason to
believe that provisions are being infringed. Figure 3 below illustrates how each of the
designated bodies interact to effectively implement CITES.
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Figure 3: Cooperation and coordination among the different institutions at EU and
national level48

The Customs services and agencies in each MS are usually the authorities that carry out
checks at specific border/entry points. However, they are often assisted by other national
authorities to properly implement and enforce the Regulations, such as the police. The UK
has a coordinating unit and a network for wildlife crime including CITES (see case study).
There is also in the UK a specific network of Police Wildlife Crime Officers (PWCOs), who
investigate wildlife offences. Nearly all local police forces have at least one PWCO, and large
forces have several. Whilst some of the PWCOs are full-time officers, the vast majority (300
– 350) work on this topic part-time. The recently created National Wildlife Crime Unit will
support the PWCO network. In some other Member States, however, the Police have little
involvement in CITES enforcement.49
According to a study that analysed the 2009-2010 biennial CITES reports submitted by MS,
11 Member States have established inter-agency CITES committees (AT, DE, CZ, HU, MT, NL,
PL, PT, SI, SK, UK). Further, in most MS, MAs hold meetings once or several times a year,
along with weekly consultations to ensure co-ordination amongst CITES authorities50.
Several MS have set up formal arrangements for institutional co-operation related to CITES
between the MA and other national agencies (e.g. Customs, the SAs, other government
authorities, the police, Veterinary and Phytosanitary Departments). Examples include
Poland where regional authorities for registration of CITES-listed animals co-operate with
Customs, Police and Prosecutors for investigations.
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2.6.5 Inspection review and reporting
The designated Management Authority in each MS is responsible for ensuring the
implementation and enforcement of the Regulations, including the issuance of permits and
certificates. Each Management Authority is required by the CITES Regulation to report
annually on all trade in specimens of species covered by the EU Wildlife Trade Regulations.
These reports are called the “Annual Report”. Every two years an additional report, the
“Biennial Report” must be submitted to the CITES secretariat to report on legislative,
regulatory and administrative measures adopted by the country to implement and enforce
the regulations. Analyses and compilations of EU MS Annual and Biennial Reports are
published via the EC website51.
The EC and the CITES Secretariat must be informed of any steps taken in relation to
significant infringements of the Regulations (e.g. seizures and confiscations). The EC, in turn,
can draw the attention of the competent authorities of the Member States to matters
where it considers investigation necessary. The result of any subsequent investigation must
be provided to the EC and, where appropriate, to the CITES Secretariat.
At the EU level, the CITES Enforcement Group (established under Regulation (EC) No
338/97) consists of representatives of each of the MS authorities that have responsibility for
monitoring compliance with the Regulations. The task of the group is to examine any
technical question relating to the enforcement of the Regulations and make
recommendations to improve the enforcement of wildlife trade legislation. It also facilitates
the exchange of information, experience and expertise on wildlife trade control related
topics between the MS (trends in illegal trade, significant seizures and investigations),
including sharing of intelligence information and establishing and maintaining databases.
The EC has sought to improve the functioning of the group. Meetings are now held twice
yearly52. Co-operation between Member States tended to occur on a case-by-case basis and
through active participation in meetings of the EU Enforcement Group. Regular co-operation
and exchange of official enforcement-related information, however, is sometimes
prevented by strict or different national rules and laws for protection of personal and
sensitive data. Regular international exchanges of information between EU authorities,
Europol, Interpol and WCO and the dissemination of interesting seizures on EU-TWIX all
helped strengthen national enforcement efforts. The success of operations organised by
Interpol, WCO or between several Member States and third countries were highlighted in
several Biennial Reports. The potential for even greater success would be maximised by
total EU participation in future operations. Liaison with and support to third source and
consumer countries was facilitated through exchange programmes with China, in particular
(see also capacity-building below).
Besides the Enforcement Group, there are other groups in Europe that work on the
enforcement of wildlife trade laws, including Interpol’s European sub-group on wildlife
crime or the Europol group on wildlife crime. There is not yet an integrated and active
wildlife trade enforcer’s network in the EU, despite the need to undertake joint
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investigations, collaborate on controlling illegal wildlife trade and exchange information
related to the enforcement of the common EU Wildlife Trade Regulations53.
Levels of sanctions vary considerably between Member States. In some Member States,
sanctions are considered to be too low to be effective. Some Member States treat illegal
wildlife trafficking as a mere misdemeanour. According to 2009-2010 CITES reports54,
sanctions in a number of Member States have been strengthened considerably over recent
years and the courts in 25% of Member States are now able to sentence offenders to five
years or more in prison for a CITES or Regulation-related crime. There is flexibility in
applying the designated maximum penalties in some Member States, allowing for higher
sentencing if the offence is deemed very serious or if it was carried out as part of an
organised crime group. There are no examples of maximum sentences having been imposed
during this period, with the highest prison sentence for 2009-2010 being two and a half
years in the UK, where the maximum is seven years for such offences. Maximum fines
across the EU vary considerably more than sentences55, ranging from less than EUR 300 to
over EUR 750,000, and take into consideration private and legal persons and the
acts/legislation under which an offence is punishable. During the 2009-2010 reporting
period there were several cases where private and legal persons in a number of Member
States were fined over EUR 30,000 for committing a CITES-related offence.
Domestic legislation is continually being improved and updated to ensure adequate
implementation of the EU Regulations at the national level. Fifty per cent of Member States
reported having updated legislation during this period, in several cases taking into
consideration results of national or EU-wide reviews of specific components of their
legislation. 90% have stricter domestic measures in place, in particular for native or
nationally protected species and for the marking of specimens. Recommendation III of the
EU EAP emphasises the need for the exchange of information on penalties for wildlife trade
offences to ensure consistency in application – the information provided in Biennial Report
analyses and compilations will help towards this goal. The EU EAP provides
recommendations for actions to strengthen and co-ordinate enforcement at both the
national and EU level, and also engaging with third countries.

2.6.6 Effectiveness of the inspection system
The 2007 study on the effectiveness of the EC Wildlife Regulations and the analysis of CITES
Biennale reports indicate that in many MS, there are not sufficient resources to tackle illegal
wildlife trade. In some MS, there is lack of expertise needed for carrying out the controls.
There is also evidence that a lack of awareness on wildlife crime among the judicial
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authorities has been an impediment to the adequate sanctioning of persons infringing
wildlife rules56.
A wide range of time and resource consuming tasks were identified concerning the
implementation of EU Wildlife Trade Regulations (e.g. issuance of permits and certificates,
provision of advice for applications for imports, inspection of commercial shipments of
products and live animals and inspection of personal and household effects), as well as time
and resource-consuming products (small leather products, hunting trophies, souvenirs,
ivory, caviar, TAM), live animals (birds, reptiles, corals), and live plants (orchids)57.
Management Authorities complained that since too much time and resources were being
spent on issuance of permits and certificates, little time is left for other important tasks,
such as training of enforcement personnel and public education. According to one Customs
officer that was interviewed for a study, enforcement efforts are “insufficient” - with limited
time to investigate the legality of CITES permits as well as to participate in targeted
operations aimed at illegal trade58. He specified a need for resources to investigate
suspected illegal trade, instead of just investigating detected illegal trade.
Some EU Member States provided details on specific national priorities such as the creation
of a permit database (FI), improved management of seized live specimens, often
complicated by their uncertain health status (FR), establishing a Permanent National CITES
SA Committee (RO) and improvements to the computerisation of the licensing service (UK).
In 2009-2010, Member States agreed on several main priorities that would help to increase
the effectiveness of CITES at the national level. These priorities included increased budget
for activities, hiring of more staff and improvement of national networks. By focusing on
these priorities, improvements in other areas could also be strengthened. For example
increased budget would allow for hiring of more staff and training of prosecutors and
judges, improved facilities for the keeping of seized live specimens, increased regularity of
in-country checks, full computerisation of permitting systems, etc.
Twenty-four Member States reported having carried out certain activities to enhance the
effectiveness of CITES implementation at the national level, in particular the improvement
of national networks (16 Member States), computerisation (13) and development of
implementation tools (11). Seven Member States purchased technical equipment for
monitoring/enforcement, four hired more staff and three had access to an increased budget
for their activities. Other specific activities included MA and SA staff providing lectures in
advanced CITES training seminars for Customs officers already specialised in CITES issues
(DE), training, and distributing leaflets and posters to enforcement authorities (EL, HU),
hiring of a scientific adviser for co-ordinating the activities of the scientific committee and
enhancing its efficiency, financing EU-TWIX and revising the national CITES database (BE).59
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Trade

Regulations,

2.6.7 Costs of inspections
Information relating to fees, charges and costs have been analysed by Traffic60. Twenty-two
Member States charge fees for either CITES or Regulation-related matters. The majority of
these charge for issuance of CITES documents (21 MS – it does state which). Some Member
States charge for other services such as:






Licensing or registration of operations that produce CITES species (8 MS)
Harvesting (2 MS), use (3 MS) or importing (5 MS) of CITES-listed species
Official labels for caviar (1 MS)
“Non-CITES” statements (2 MS), and
Internal EU trade documents such as EC certificates (7 MS)

In general, the revenue derived from such fees is only partly used to fund the
implementation of CITES or conservation, in some Member States helping to cover the
administrative costs of the permitting authority. In one Member State the fees are used to
support running costs of designated CITES rescue centres.
The Traffic study provides some discussion of the detailed use of fees for permits and
related services. However, enforcement is not subject to charges being an enforcement
activity.
For CITES enforcement, there are problems in identifying costs due to the number of
overlapping institutions involved – customs, nature agencies, police, etc.. Furthermore, staff
may also be involved in wildlife enforcement (see previous section) so that separation of
staff costs between environmental themes is not possible. In the UK baseline, it is noted
that several (but not all) police forces have a dedicated wildlife officer. This would total
costs of several person years per year, but is negligible compared to the overall costs of the
staffing of these police forces. Furthermore, the UK’s dedicated team at Heathrow is often
cited as very good practice, but represents limited staff cost.
It is also important to recognise the involvement of NGOs in control of CITES across the EU
(both enforcement action and compliance promotion), such as Traffic, RSPB in the UK, etc..
This also results in costs, but these cannot be separated from the lobbying and other
activities of these organisations.
In conclusion, due to the complexities of the nature of enforcement and the institutional
contexts, it is not possible to identify robust costs estimates of control costs, let alone costs
that would arise from application of a fully effective control system for CITES.
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2.6.8 Conclusions and recommendations for the options
The EU is one of the biggest global markets for wildlife trade. It imported approximately six
million live birds, 1.6 million live reptiles, around 10 million reptile skins, 21 million orchids
and 579 tonnes of sturgeon caviar between 1996 and 200261.
The EU is also one of the most complex global markets for trade in endangered species, as it
is characterised as being one trading block with one set of comprehensive Regulations and
yet 27 different sets of measures and procedures for controlling the trade and enforcing the
Regulations. Lack of internal border controls within the EU reinforces the importance of
strict controls of the external borders and the need for strong co-operation among the
different enforcement agencies of the Member States. Once illegal wildlife has entered the
EU’s internal market it is more difficult to detect and can move relatively freely between EU
Member States.62 Therefore, a harmonized and common approach to the implementation
and enforcement of wildlife trade regulations throughout the EU is of great importance to
guard against traders taking advantage of weak enforcement in certain areas.
One of the principal challenges identified with the implementation of CITES concerning
inspections in particular, is the time and resources spent on the issuance of permits and
certificates and the inspection of commercial shipments of products and live animals, as
well as personal and household effects. Recommendations to improve these processes
include putting more focus on items identified as time and resource intensive such as caviar,
TAMs (traditional Asian medicine) and Internet trade, as well as training and the
establishment of databases for effective information exchange between enforcement,
Management and Scientific Authorities63.
All Member States have some of their CITES/Regulation-related information computerised,
in particular the monitoring and reporting of data on legal and illegal trade and permit
issuance. However, a number of Member States emphasised the need for improvement in
their national permit and licensing systems. Nearly all have continuous and unrestricted
access to the Internet, and in some cases where this is not possible, Member States have
taken remedial approaches such as preparing special guidance information that can be
placed on intranet services available to local police officers. Furthermore, not all authorities
have access to the basic CITES publications (checklist, identification manual and handbook)
and ensuring better access in both these areas would be beneficial. Public awareness
activities were run across the EU, to varying degrees, most commonly through press
releases or conferences, newspaper articles or radio/television appearances, brochures or
leaflets and presentations. These activities were often timed around events such as a
national anniversary of CITES implementation, the onset of the holiday season or trade fairs.
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One Member State established a Communications Strategy stakeholder group with the aim
of taking a co-ordinated approach to national CITES communications.64
Enforcement authorities across the EU share important information with their MAs, in
particular on significant seizures and confiscations. Some Member States have tools to
facilitate the logging of these details, such as through a central database (e.g. UK). Improved
access to comprehensive DNA analysis would also help enforcement procedures in a
number of Member States. The need for an EU database on wildlife forensic testing
laboratories was identified by the EU Enforcement Group at its meetings in 2010 and 2011.
Some suggested areas to improve that surfaced after a stakeholder consultation on the
effectiveness of the EC Wildlife Trade Regulations include:








Better training of personnel at the Management Authority;
Clear information about possibilities for import permits before applying for permits;
and fast notification about amendments to the Regulations;
More effective case handling by the Scientific Authorities;
More staff to increase the effectiveness of case handling at the Management
Authorities;
Computerised application systems;
Setting maximum handling time within which they have to process a target
percentage of their applications – this is one way forward); and
More effective and less time-consuming communication between national
authorities and the EC (SRG) to expedite responses to or information for the
traders65.

The following table summarizes the overall baseline for the 5 selected MS for CITES.
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Table 10: Thematic overview table for CITES
Capacity

Procedure

Other
measures66

Strengths and
weaknesses

- In 2010, there were 26
staff working at the MA,
and 8 staff in the SA
(corresponding to
approximately 3.5 full
time posts). There are
over 350 authorities
(each with at least one
employee) dealing with
CITES across the
country.
-Specific data on budget
for inspection not
identified.

Routine and targeted
inspections are carried
out. Targeted inspections
are determined via an
evaluation of information
obtained from seizures,
enforcement problems
or responses from
surveys. The
date/location/time are
all determined in
advance.

Bookkeeping
requirements
in DE facilitate
the
monitoring
and regulation
of trade in
specimens
originating
from or
traded within
Germany

- PO’s MA consists of 3
fulltime employees. The
CITES Commission
(which is part of the
Scientific Authority)
consists of 5 persons
working on a voluntary
basis.
- In 2011, there were
15 000 customs officers
employed in the
67,68
Customs Service.
-Specific data on
inspection costs not
identified.

Risk and intelligence
assessments are
systematically used to
target key areas of
priority for systematic or
on-the-spot inspections.
However, overall
inspections are more
“complaint-based” rather
than sought out.

Polish
authorities
wish to
include new
marking
requirements
for CITESlisted animals
in the national
legislation in
the future.

- ES’s MA consists of 24
fulltime people. The SA
has 4 fulltime
employees with 17 staff
members working in
satellite offices.
-Specific data on
inspection costs not
identified.

Between 2009-2010,
Spain ran 4 major
operations on
compliance checking
with CITES. Periodic
inspections of shops and
businesses (e.g. pet
shops, breeders and
nurseries etc.) are also

Strengths:
-Focused inspection
efforts on certain preidentified, calculated
areas
Weaknesses:
- Enforcement actions
are lacking with weak
punishments
-Problems with
communication and data
exchange due to
decentralized
organization among the
Bundesländers
Strengths:
-The legislative
framework for CITES is
well defined by the
Nature Conservation Act
with effective repartition
of work at the
administrative level.
- Risk and intelligence
assessments are
systematically used.
Weaknesses:
- Coordination with other
MS is not optimal.
- Budget limitation
problem - need for more
capacity building for the
enforcement authorities
- Lack of strong effective
sanctions
Strengths:
-Decentralized system
allows a more “handson” approach regarding
the implementation of
environmental policies at
regional and local levels
Weaknesses:
-Decentralized

MS

DE

PL

ES

N/A

66

Overall
confidence

--

Medium

Low to
medium

Under CITES, important to keep in mind that stricter measures can be put in place for specific species and
plants.
67
Including 10 000 in the customs area - among them, 3 500 on the borders, 300 in the exercise area and
about 200 in the gambling area
68
Polish Government (2011), Customs Service,
http://www.mf.gov.pl/documents/764034/1526196/folder_SC_EN_podglad.pdf
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MS

UK

SE

Capacity

-Defra’s CITES policy
team consists of 7.5
staff. AHVLA (Animal
Health and Veterinary
Laboratories Agency)
Wildlife Licensing and
Registration Service
have 30 staff, 22 of
which are inspectors.
They spend about 85%
of their time on CITES
work.
-The JNCC (Joint Nature
Conservation
Committee) has 5
members of staff in total
who work on CITES
related work, ranging in
time inputs from 30100%. Kew has 4 staff
members working on
CITES, two providing
75% input and two
providing 50% input.
-Specific data on
inspection costs not
identified.
-No information
identified on capacity
-Among police
authorities the average
annual working time on
animal crime varies
between 0.2 to 3 work
years.
-Specific data on
inspection costs not
identified. Costs of the
inspections are covered
by public funds.

Other
measures66

Procedure
carried out. Regular
controls are carried out
on breeders and
nurseries. Controls in pet
stores and other
commercial sectors are
random or the
consequence of targeted
research (risk analysis)
identifying types of
shops, etc., most likely to
stock or be in contact
with illegal importers.
All inspections are
generated, monitored
and controlled by the
Compliance Team within
an overall risk-based
inspection strategy, using
a risk based system from
low to high (risks include
country of origin, known
importation routes,
destinations of risk, etc.).
The UK Border Agency
sets profiles on a
computerised entry
clearance system, to
automatically select or
identify shipments being
imported from third
countries that are worthy
of examination or require
document validation i.e.
CITES permits.

Customs inspections are
in general based on
profiling and research for
imports coming from
third countries. The
procedures between the
21 County Administrative
Boards vary.
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Strengths and
weaknesses

Overall
confidence

administrative system in
Spain makes it difficult to
have a unified and
coherent inspection
system
- Poor? intra-agency and
trans-boundary
cooperation
-Lack of human resources
and economic support in
the regional
Administrations

N/A

N/A

Strengths:
-Risk-based and
intelligence-led approach
with routine and nonroutine inspections,
backed-up by specialist
expert advice
- Strong working
relationships with NGOs
-Good level of sanctions
Weaknesses:
- Constraints on
government funding
-Issues with the
recording of crime
-Application of sanctions
by the courts results in
low penalties that may
not be dissuasive.

N/A

--

--

2.7

Conclusions on the baseline for the three study subject areas

This chapter has provided an analysis of the baseline for control for the thematic areas of
water, nature and CITES and reviewed previous studies relevant to other areas of the
environmental acquis. Key conclusions on the baseline are set out below.
The compliance gap
As noted earlier, the compliance gap in Member States arises from failure to adequately
apply EU law (e.g. invest in infrastructure or designate sufficient areas, etc.) and/or from
inadequate inspection and enforcement of obligations on regulated entities. The baseline
provides examples of the latter, with cases of non-compliance detection. However, it is also
clear that where there is very limited enforcement capacity or enforcement action, that
levels of non-compliance are simply not properly known. Therefore, there is a need to
increase enforcement capacity and action to address this compliance gap and deliver the
benefits of the EU environmental acquis.
Enforcement authorities
The structure of the enforcement authorities varies significantly across the Member States.
Federal states have highly devolved structures, as do Member States such as Sweden.
Furthermore, Poland also undertakes much enforcement at regional level. This presents
challenges for inter-institutional working – horizontally between authorities at the same
governance level and vertically between national and regional levels.
The baseline has identified examples of good practice in the co-ordination of enforcement
work between institutions (e.g. on wildlife crime in the UK). However, challenges remain to
ensure co-ordination between authorities across borders and between authorities covering
different areas of supervision (such as nature protection and water protection).
Inspection and enforcement institutions may be responsible for wide areas of the
environmental acquis (e.g. regional authorities in Poland and Sweden or the Environment
Agency in the UK). This provides opportunities for joined-up thinking on enforcement,
including assessment of risk to drive actions across different areas of law. However, it also
means that it can be difficult to identify the level of capacity, etc., allocated to enforcement
of individual aspects of the acquis. For example, the assessment of County Administrative
Boards in Sweden found that enforcement effort has been markedly reduced with regard to
water compared to other areas of enforcement.
Other institutions may be largely or entirely focused on one Directive (e.g. the Drinking
Water Inspectorate in the UK). This allows for clear identification of enforcement obligations
and capacity, but presents additional requirements for inter-institutional working.
Finally, the baseline has highlighted the importance of institutions that are not primarily
environmental in scope, such as the customs and police. The baseline has found good
examples of their role in enforcing the environmental acquis, such as on CITES in the UK
and, from earlier studies, on waste shipment in the Netherlands. However, even in the most
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active cases, environmental enforcement remains a small part of the function of these
institutions and sits alongside other, often more pressing, priorities.
Inspection planning
Inspection planning to varying degrees is widely seen in the baseline analysis. Planning is
critical to ensure the activities of enforcement bodies are efficient, which is increasingly
necessary as budgets are tightened. Planning can ensure that enforcement actions target
those activities which pose the greatest threats of non-compliance and/or risks to the
environment. Planning also allows authorities to explain and justify their actions to the
regulated community and to the public. In no examples studied are inspections entirely
unplanned, but the degree of planning depends upon an understanding of the levels of
compliance, risks of compliance and available capacity and this is not adequate in some
cases, such as seen in Poland and Spain.
The level of planning depends on the predictive nature of the enforcement activity. Where
this is focused on investigation of incidents, planning tends to rely on past experience, while
for regular surveillance, other factors can be taken into account, such as the risk that an
activity poses to the environment or its previous compliance history.
Risk-based inspection is widely reported as the basis for control activities, from the UK
Environment Agency’s detailed OPRA system, to the wider use of risk-based approaches by
customs.
The use of effective planning and risk-based focusing on activities that are more likely to
present non-compliance is the correct basis for enforcement planning, assuming the
different bases for assessment of risk are accurate. Risk-based enforcement is important in
targeting limited resources to deliver increased enforcement outcomes.
Type of inspection
Within the baseline there are very different types of inspection or control activity. These
include:





Reliance on self-monitoring and reporting by regulated entities with minimal site
based intervention by regulators (e.g. for drinking water in Germany).
Routine inspections to check compliance with operational conditions (the basis for
much industrial inspection, urban waste water treatment, nitrates, etc.).
Incident-based controls, responding to reported cases of non-compliance,
environmental quality problems, concerns by citizens (e.g. poisoning of species,
pollution incidents, etc.).
Intelligence-led investigation, e.g. for CITES, wildlife crime and waste shipment.

The baseline did not identify specific concerns over how these different types of control
activity were conducted when they are undertaken. Rather, there is concern over the
sufficiency of controls, i.e. their number, frequency or even whether they occur in some
cases. This is an issue of capacity (see below).
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Resources and capacity
The effectiveness of enforcement institutions depends on the resources (staff numbers,
expertise, equipment, etc.) available to them and whether these are sufficient to address
the enforcement challenges they face. The baseline analysis has found very different
conclusions on the sufficiency of the capacity of institutions in the Member States.
For example, the UK Drinking Water Inspectorate reports sufficient staffing and budgetary
capacity. Conversely, there are severe constraints in Member States with budgetary
problems, such as Spain and Poland. Furthermore, the County Administrative Boards in
Sweden has significant insufficient capacity.
The nature of budgetary stability also affects capacity. For example, funding for the police
wildlife crime unit in the UK was reviewed and its absolute value is limited, but of further
concern was the fact that such funding was only confirmed one year ahead undermines its
ability to attract staff.
In conclusion, there is without doubt a need to address the capacity of enforcement
institutions across many Member States.
Compliance promotion
Compliance promotion is widely seen as necessary to ensure regulated entities understand
their obligations and to reduce incidents of non-compliance. The baseline has found a
number of compliance promotion examples, from working with the public and traders for
CITES, with farmers on application of fertilisers, etc.
While most enforcement authorities recognise the value of compliance promotion, the
challenge is how best to target this. For example, in Scotland there has been considerable
effort to work with farmers, but the best results are with one to one communication, which
is resource intensive. The response here is to bring different authorities together to share
communication in rural areas. However, a key lesson is to target compliance promotion to
deliver the maximum outcome where resources are limited.
Transparency and information
The transparency of inspection and enforcement activity across the Member States varies.
There are variations in how far inspection and enforcement related decisions (inspection
reports and application of sanctions) are published. For some this is proactive, for others
information is on request. Inspection plans tend to be published. However, the involvement
of stakeholders in developing inspection plans is limited.
There is clearly a need to enhance the proactive transparency of inspection/enforcement
activity as well as to increase the facility for stakeholders to participate in inspection
planning.
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Review of enforcement activity
The baseline analysis found good examples of review of enforcement activity, such as
reviews by Parliamentary Committees and National Audit Office in the UK and of County
Administrative Boards in the Sweden. Furthermore, such reviews tend to ask questions
about the effectiveness of inspection and enforcement as well as wider issues of compliance
promotion. Additionally, they can examine issues of regulatory burdens and links to better
regulation principles.
Such reviews deliver conclusions that lead to improving the focus of inspection and
enforcement, increasing effectiveness and can provide the basis to re-examine capacity
constraints and whether budgets should be addressed.
However, it must be noted that such reviews are notable because they are unusual and in
most cases there does not seem to be any detailed or systematic review of such regulatory
activity. Therefore, greater use of such reviews would enhance the effectiveness of
enforcement of the EU environmental acquis as well as providing a more transparent
assessment of enforcement for stakeholders as well as for interested bodies such as the EC.
Conclusions
Across the control chain within the baseline analysis there are many examples of good
practice, but also severe constraints on effective enforcement of the environmental acquis
in the Member States. There is, therefore, a need to enhance inspection and enforcement
institutions, practice and capacity in many instances.
EU level intervention may, therefore, be appropriate to address these shortcomings and the
options that could be taken forward at EU level appropriate to these challenges are
explored in the following Chapter.
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3

3.1

IDENTIFICATION OF OPTIONS

Introduction

This chapter examines the options that could be taken forward at EU level to address the
deficiencies identified in the enforcement of the EU environmental acquis identified in the
baseline analysis (previous chapter). This chapter initially examines the types of issues that
would need to be encompassed by such options. It then proceeds by setting out a range of
different options according to different types of possible approaches or instruments. The
impacts, effectiveness, etc., of these options is the subject of the next chapter of this report.
The content of the options to enhance the control activities of Member States to ensure
compliance with the environmental acquis could encompass many different themes as the
legal basis for inspection, capacity (resourcing, training, and communication), risk based
approach of inspection work, planning and targeting of inspections, intra or interinstitutional relationships, coherence between inspection regimes, transparency of
inspection related work, compliance promotion, public involvement, etc.
In order to develop the options, this section initially considers the range of enforcement
action that needs to be included. The section then outlines the options. For the purposes of
discussion it begins with a consideration of baseline issues, in particular
inspection/enforcement requirements ‘in the pipeline’ and then sets out the design of a
potential legal instrument.
As described in the conclusion to the previous chapter, the baseline analysis has shown a
range of different concerns for different areas of the acquis and for different elements of
what is considered the ‘control chain’. The control chain views the entire process of
compliance promotion, inspection and enforcement as an integrated series of processes and
behaviours. It starts with the concept of a need for an overall compliance and enforcement
strategy and includes issues of compliance promotion, undertaking compliance promotion
and awareness raising, having sufficient capacity of enforcement institutions, effective
inspection and enforcement planning, co-ordination of control activities within Member
States, co-ordination and co-operation on cross-border inspections and other controls,
follow-up to control actions, transparency and role of the public and the need for evaluation
of the performance of the control strategy and national inspection bodies. The analysis
below and the options set out reflect the need to address this control chain as a whole.
3.2

The range of action in the control chain

In designing options that are applicable across most of the environmental acquis, it is
important to ensure that the chosen option or approach is appropriate to all of the
legislation affected and, equally, that the chosen option does constrain the good practices
that might be found for the enforcement of individual items of law.
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There are a number of types of enforcement and inspection activity which represent good
practice. These are set out below.
3.2.1 Inspection of stationary sites to check compliance with operational conditions.
This is the typical case of the Industrial Emissions Directive, but it also applies to Seveso,
waste sites, etc. It also applies to point discharges to water under the UWWT Directive and
those for which supplementary measures are required under the Water Framework
Directive. It is also appropriate to farms with restrictions on application of fertilizers, etc. to
ensure specified conditions are complied with. Across the environmental acquis this is the
most widespread reason for inspection. The baseline analysis (including previous studies
that have been undertaken) has shown that there are concerns over the ability and
practices of enforcement bodies in some Member States to undertake sufficient inspections
of stationary activities, although this is not a problem in all cases.
In all of these cases, operators should know what they should do to meet the conditions
imposed on them. Indeed, this is almost always set out in a permit/licence (whether
bespoke or standardised) (as long as these conditions are clear). Therefore, routine
inspections can be planned to examine whether there is compliance with the specific
conditions in that permit/licence. This may be backed-up with:



Self-monitoring and reporting by the regulated entity to enable to regulator to
identify cases of non-compliance or more serious incidents. This is typical of IED (but
also see the case of UWWT in the UK case study in this report).
Monitoring of the environment which may identify changes that could be due to
non-compliance activity. This is typical of the Water Framework Directive (see the
approach taken in Sweden in this report).

Effectively, it is this category of enforcement activity that was addressed by the RMCEI and
that has been most influenced by it. However, it should be noted that not all activities of
this type are the direct subject of the RMCEI, e.g. it does not cover diffuse water discharges
from agricultural land.
3.2.2 Incident response inspection of a stationary activity
This might be viewed as a sub-set of the previous category, but it is different. It is typical of
inspection to enforce the Drinking Water Directive. Drinking water supplies are stationary,
but the Directive applies not to the output of a water supply works, but to quality of water
at delivery to the consumer. Therefore, this ‘stationary’ activity is enormous. Hence the
routine checking of quality is undertaken by the water suppliers, and inspection is focused
on the investigation of incidents.
All other types of stationary activity can also be subject to incident responses when issues
arise, such as a pollution event. The baseline analysis has shown that in some cases the
capacity to address incidents is limited, e.g. for some species protection incidents.
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Therefore, there is a need to ensure the capacity of enforcement bodies adequately to
address control of incidents when they arise.
3.2.3 Inspection to ensure certain activities are not undertaken
Protected areas may be subject to positive management requirements, but enforcement
tends to focus on whether prohibited activities have taken place or not. In such cases the
offence may be committed by the landowner (e.g. a farmer damaging a site) or by a third
party (e.g. off-road vehicles, arson, etc.).
Inspections, therefore, need to identify whether damage has occurred and investigate the
cause and who is to blame. If blame can be identified, restorative action may be required.
The baseline analysis has shown that damage to nature protection areas is investigated to
different extents in the Member States and there are concerns over the effectiveness of the
level of control needed to ensure the appropriate level of protection. Therefore, there is a
need to ensure sufficient capacity to deliver protection of such sites and the investigate
capacity to ensure restoration is ensured by those causing damage.
3.2.4 Control of transported objects
The detection of criminal activity concerning transported objects is primarily around two
areas:



Waste – particularly linked to the WSR, but also the WEEE Directive and, by
extension, the Waste Framework Directive.
CITES.

However, it is important to note that such activity may arise in other areas of environmental
compliance. Note that this is different from identifying offences such as pollution incidents
which may result in criminal sanctions as these are addressed under the above topics of
stationary activities or prohibited activities, etc.
The baseline analysis has shown that there are significant problems with the enforcement of
these types of legal obligations. Due to the nature of the movement of such objects, this not
only poses a risk for compliance in the Member State where enforcement is weak, it also
poses risks to Member State receiving such objects through transboundary movement, e.g.
waste of unknown character.
Such criminal activity is, by its nature, not reported, nor presented for inspection. Therefore,
different approaches are needed to detect that such activity is taking place so that
enforcement action can be taken. Such detection needs to be tailored to the particular
types of criminal activity and this can range from random inspections and screening
activities to intelligence led approaches based on police or customs investigative
techniques. In cases of organised crime there is often a need to investigate links to other
types of linked criminal activity, such as money laundering. Therefore, action at EU level
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both needs to ensure sufficient capacity to tackle such illegal activity, but ensure that it
allows for different solutions to be adopted as local and national circumstances determine.
3.2.5 Product standards
The environmental acquis contains requirements that are effectively product standards and
this may translation to labelling requirements. Such standards arise from, for example, the
essential requirements of the Packaging Waste Directive or the restrictions set out in the
RHOS Directive. REACH represents another system of a similar type.
Inspection activity, therefore, can examine whether these are complied with at source (e.g.
manufacturer), at the time of import or while on the market. The baseline analysis has
presented little information on this issue. However, it is important that any comprehensive
approach to taking forward improved control at EU level needs to ensure that the control of
product requirements, standards, labelling, etc., is encompassed by this approach or
instrument.
3.2.6 Conclusion
These examples may not be exhaustive and they certainly can be sub-divided into a range of
sub-categories depending on the type of activity or the type of offence committed, all of
which affect the nature of enforcement activity. However, they do present a short overview
of the types of control actions that need to be addressed in any future option that is taken
forward. Such an option has, therefore, to be broad enough in scope to encompass these
different approaches as well as ensuring that the particular requirements it contains are
able to accommodate the different approaches. For example, an instrument could be too
focused on stationary activities and its prescriptions become inhibitive of intelligence-led
approaches or inadequately encompass product control.
3.3

Why joined up inspection should be encouraged

The EC review of the RMCEI stated that one way forward for enhanced inspection
requirements would be to establish such requirements in individual items of law. This was
taken forward, for example, in the adoption of the IED and revised WEEE Directive.
In its response to the review IMPEL was critical of what it thought was a potential
fragmentation of inspection activity by such an approach69. Rather, it supported the RMCEI
approach which provided a more integrated consideration of inspection across the subjects
to which the RMCEI applied. This was its purpose when it originally developed its thinking
on the subject which eventually led to the RMCEI.
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IMPEL (2007). IMPEL input for the further development of the Recommendation on minimum criteria for
environmental inspections (RMCEI). http://impel.eu/wp-content/uploads/2010/02/2007-07-input-rmceiFINAL-REPORT.pdf
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Of course, the development of a new comprehensive approach to control at EU level is able
to address this concern from IMPEL. However, it is important to highlight why consideration
of the integration of enforcement activity is important as this would need to be taken into
account in the design of an instrument. There are two primary reasons for this – structural
and effectiveness.
Structurally, Member States do not generally set up individual enforcement bodies for each
Directive or Regulation (there are some exceptions). Rather regulators tend to be the
competent authority for a range of legislation. Every Member State is different, of course. In
some, such as the UK, regulation is largely in the hand of centralised inspectorates. The
Environment Agency, for example, is responsible for inspection of most areas of industrial
emissions, water and waste. However, the UK also has dedicated inspectorates, such as on
drinking water. In Sweden inspection responsibilities are also brought together, but at a
sub-national level. Often there is a marked division between pollution inspectorates and
nature protection bodies. In all cases customs and police are separate.
While such integrated enforcement bodies may have units dedicated to particular issues,
they may combine these in various ways. Their primary goal is environmental protection
and while they need to ensure compliance with the details of individual Directives (as
transposed in national/local law), their practical activities are likely to bring these actions
together. This provides a better understanding of the threats posed and solutions to bring.
On effectiveness, there is a strong link to the risk-based approach. Risk-based approaches to
enforcement activity are required or encouraged in much EU law (not just environmental)
and are promoted by many Member States, IMPEL, etc. However, when one considers the
case of a regulator with many responsibilities, it might use such a risk-based approach in
planning inspection at a broad scale – what are the most important actions to take within
the control chain to maximise environmental benefit and deter non-compliance? In such a
context, enforcement activity may divert the focus from inspection under one Directive to
another, where the perceived risks are higher. Naturally, different regulators in different
Member States will come to different conclusions on such risks.
Risk-based approaches are also increasingly driven by the need for improved efficiency in
the allocation of staff resources by regulators which are under budgetary pressure within
this current economic crisis. We consider that such an approach is justified as the overall
objective of the environmental acquis should be to maximise environmental outcomes.
3.4

What should an inspection address?

In developing inspection requirements in law, there have been issues with defining what is
meant by an ‘inspection’. Thus the IED makes clear of the need for site visits in its inspection
obligations, not least as the review of IPPC found that some Member States included
document checking as ‘inspection’ (although this is indeed an important aspect of the
regulatory enforcement process).

90

The definition of inspection also was problematic in work on inspection criteria for the WSR.
On the surface, opening a container to see if it contains prohibited waste is an inspection.
However, practice in two best practice Member States challenged this. The port of
Rotterdam, for example, has an advanced container screening facility, so that it is able to
examine the contents of many containers without opening them. This delivers the
objectives of inspection. The UK, in contrast, is now intelligence-led, investigating criminal
operators. When the regulator opens a container, therefore, it is done to obtain the physical
evidence necessary for applying sanctions – the regulator already knows what it contains.
Furthermore, inspections may be undertaken that are not primarily environmental in
nature. This may be the case with inspections required under the CAP for cross-compliance.
Only certain SMRs/GAEC standards are environmental. Thus, how far do such inspections
count as ‘environmental’?
It is necessary, therefore, for a future instrument at EU level, for example, to be able to
encompass this variation, but at the same time ensure that inspection activity focuses on
what matters. Where site visits or physical inspections are needed, these should be
enhanced. Where alternative approaches deliver better or more efficient outcomes, these
need to be encouraged.
The inspection requirements of the IED focus on checking compliance with permit
conditions. However, the IED also introduced a requirement for the inspector to consider
the possible impact of the installation on the environment. For some Member State
inspectorates (particularly those that combine permitting and inspection) this was nothing
new, for others it was a new departure. This requirement seems entirely sensible and
focuses on seeking to achieve the primary purpose of a Directive. Once a permit or licence
has been issued (which is likely to examine [potential] environmental impacts), the only site
visits for several years may be inspections. Thus the accuracy of such determinations with
respect to the environment should be examined if the goal of the legislation is to be
achieved. Obviously, for some areas of environmental law, such a consideration is inherent
in an inspection, e.g. for a protected area. However, it is not the case in all areas of law.
Such an obligation is more useful for stationary activities than traded or moved material,
but we believe that such a provision for inspection activity would help to maximise its
impact.
3.5

Risk-based inspection

Risked-based assessment, inspection and supervision covers a variety of different
approaches (depending on the law being enforced), but essentially means that inspection
activity is not undertaken in a random manner, but is focused on activities which the
enforcement body considers is either at more risk of non-compliance or would result in
greater risks to health and the environment if non-compliance were to occur.
Risk-based approaches are set out in some EU legislation – for example it is encouraged in
the IED and required in enforcement of cross-compliance under the Common Agricultural
Policy (CAP). As noted in the baseline analysis, some Member States have adopted relatively
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detailed analyses to determine risk. The UK Environment Agency’s OPRA scoring system
assesses activities according to issues such as relative risk to the environment and
compliance history. In other cases a more informal approach is undertaken, drawing on the
professional experience of individual inspectors. It is perhaps worth noting that the UK
approach aims to be objective and transparent not least because it has the policy to recover
the costs of inspection activity and, therefore, companies subject to greater levels of
inspection require evidence that this is justified.
Risk-based approaches should be justified primarily on the basis of delivering more effective
enforcement outcomes. However, they are also concerned with greater efficiency. For the
regulated community, individuals and companies that pose little or no risk from noncompliance are subject to fewer inspections and, therefore, reduced administrative
burdens. For the enforcement institution risk-based approaches enable limited resources to
be targeted to increase detection of non-compliance. However, while risk-based approaches
enable institutions to make better use of the resources that they have, they cannot
overcome severe capacity constraints and Member States do need to ensure that
competent authorities have sufficient resources to implement the environmental acquis for
which they are responsible.
While risk-based approaches are appropriate in most circumstances, they do need evidence
to be applied and there may be cases where this is not yet the case. Indeed, while the CAP
(Regulation (EC) No 1122/2009, Articles 30 and 31), for example, requires use of risk-based
assessment, it also requires Member States to undertake parallel random inspections and
compare the results with the risk-based approach. This provides the evidence of whether a
risk-based approach is delivering greater outcomes.
In developing options, therefore, it is important that, where applicable, risk-based
assessment is promoted.
3.6

Who inspects?

A large number of the existing environment Directives and Regulations require that
competent authorities are designated in Member States to be responsible for their
implementation. Within this there needs to be clearly identified competence for
enforcement action.
In most cases it can be assumed that those undertaking inspection and enforcement action
are governmental bodies. However, this is not always the case. Contrasting examples
include:


The extremely important role of the major NGOs in the UK in contributing to the
enforcement of species protection legislation.
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The sub-contracting of waste shipment enforcement by the designated competent
authority to a private enforcement company in Ireland experienced in investigative
processes70.

Furthermore, in the wider context of improving enforcement, awareness campaigns, etc.,
often involve non-governmental organisations (civil society and business). In the two cases
above, a government body is designated as the competent authority. However, if a new EU
level instrument is, for example, to require obligations on inspections (planning, capacity,
reporting), etc., then it needs to accommodate situations where non-governmental actors
are involved.
3.7

Delivering environmental outcomes through inspection under other regimes

As noted above, other inspection regimes may be important for enforcement of
environmental law. This not only includes the case of inspection under the CAP (see section
3.5), but also the enforcement actions of other bodies such as the police and customs. In
our case studies on CITES and wildlife crime, we have focused on proactive ways the latter
bodies contribute to enforcement and this can be viewed as enforcement strictly under the
relevant EU environmental law. However, routine action by these bodies can contribute to
such enforcement, such as tourist bag inspections by customs identifying CITES
infringements or traffic police checks uncovering waste shipment infringements. In some
cases the requirements for inspection are prescribed in some detail in EU law (e.g. CAP
Regulations71), but not in others.
An option taken forward at EU level should, therefore, recognise the role of other inspection
regimes in their contribution to enforcement action for the environmental acquis.
3.8

Follow-up

Uncovering cases of non-compliance is not the end of the inspection/enforcement process.
The nature of the follow-up to the detection of non-compliance is important if future
offences are to be avoided and deterred and the damaged environment is to be restored.
There is, of course, the administrative aspect of follow-up to inspection. There needs to be
clear obligations to report on inspections, to provide this report to the operator/offender
and to make this public (at least once sanctions are clear). Such requirements are already
elaborated in part in the RMCEI, which details the requirements for an inspection report to
be produced and provided to the operation. As a result, such requirements would need to
be included in a future option, but tailored to address the environmental acquis as a whole.
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IEEP, Bio and Ecologic (2007). Study on Inspection Requirements for Waste Shipments. DG ENV.
http://www.ieep.eu/assets/754/Inspection_Requirements_for_Waste_Shipment_Regulation.pdf
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Commission Regulation (EC) No 1122/2009 laying down detailed rules for the implementation of Council
Regulation (EC) No 73/2009 as regards cross-compliance, modulation and the integrated administration and
control system.
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An important aspect of follow-up is to consider whether a permit or licence should be
revised in the light of inspection findings. Major offences could result in the suspension of a
permit. Concern by the regulator of future behaviour could result in reporting obligations to
be enhanced to keep a ‘closer eye’ on the activity. If inspection includes consideration of
environmental impacts, the inspector could recommend that permit conditions be amended
to reduce such impacts (even if they are compliant).
Where non-compliance is identified, appropriate sanctions need to be applied. Many
Directives and Regulations now require Member States to apply ‘effective, proportionate
and dissuasive’ penalties appropriate to that legislation. Beyond Directive 2008/99/EC on
environmental crime, the choice of sanctions (civil or criminal) is left up to the Member
States. Furthermore, it is not clear that more can be added on applying sanctions in a new
future option other than that already set out in law. However, it is appropriate to link
inspection and enforcement work to the application of sanctions, including aiming to
identify the effectiveness of sanctions applied (i.e. whether they are dissuasive).
Beyond transposition failure there are a number of causes of non-compliance which are not
driven by offences by businesses or individuals per se.
The largest driver for non-compliance is money. Some Directives require significant
investments to upgrade infrastructure. The UWWT Directive is best known for this, but this
is also the case for drinking water, IPPC/IED, landfills, etc. If WWTPs are not upgraded or
illegal landfills are allowed to persist (sometimes in thousands in a Member State), is this
because enforcement authorities are not inspecting, etc., or is it because the investment
costs are too high and there is a government decision to delay implementation? In the latter
case, inspection currently has little impact. However, if inspections were required to identify
levels of compliance not only with permit conditions, but also with the obligations set out in
EU law, such implementation failures would be highlighted.
A failure to provide sufficient treatment facilities to a WWTP or control fertiliser input on a
farm when the receiving water is damaged by such discharges may be caused by failure by
the Member State to designate waters as Sensitive Areas (UWWT Directive) or as NVZs
(Nitrates Directive). The compliance failure, therefore, rests with the government/
competent authority rather than the operator/farmer. However, where inspection is
required to examine the environmental impacts of an activity, this can be used to highlight
problems and drive improved designation (although farms, for example, outside of NVZs are
unlikely to be inspected for such issues).
A further area of non-compliance which combines the previous two cases concerns
designation of protected areas. Such designation can impose costs (as with infrastructure)
and so governments may limit implementation. Furthermore, sites that are not designated
will not be inspected. In such a case, therefore, the regulatory enforcement process is likely
to have limited impact.
EU environmental law establishes a range of quality standards (air, water, etc.) which should
be complied with and emissions should be controlled to contribute to such compliance.
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However, the competent authority could issue permits with conditions which do not deliver
such compliance. Thus non-compliance is not that of the operator failing to comply with
their permit obligations. Again, inspections that examine the environmental impacts of an
activity can highlight such problems with permit conditions and seek to drive permit
revision.
It can be seen, therefore, that there are opportunities in the follow-up to
inspection/enforcement action to drive wider compliance of EU environmental law.
3.9

Awareness raising

Non compliance can be reduced by increasing the awareness of businesses and individuals
of their obligations and how they can act so as to reduce the risk of non-compliance. This
can be achieved through a variety of means, depending on the target audience. An
industrial operator can be communicated with during permitting and inspection visits to
highlight issues of concern and recommend actions to reduce risks of non-compliance. A
farmer can be given advice to ensure land management does not compromise nature and
water protection requirements. The public can be informed about prohibitions to enforce
CITES (as can shops and traders). There are many other permutations ranging from one to
one actions to general information provision.
Furthermore, awareness raising is an important aspect of the follow-up to detection of noncompliance. Sanctions should be dissuasive, but their dissuasive effect will only be limited to
the individual offended if the use of sanctions is not well publicised.
A preferred option should therefore include provision(s) for compliance promotion to
complement other inspection and enforcement actions.
3.10 Co-ordination between institutions
Institutions often do not work alone to enforce environmental law. Even where an
institution has a lead role, it may be beneficial to co-operate with others, e.g. in helping with
compliance promotion. The baseline has shown a number of examples of inter-institutional
relationships, such as the co-ordinating frameworks for wildlife law enforcement in the UK.
A particular issue arises for co-operation between environmental authorities and other
enforcement bodies such as customs and the police, which is good in some cases and poor
in others. Therefore, there should be clear emphasis on improving the necessary coordination between authorities not only to deliver better compliance, but also to improve
the efficiency of these public bodies and, potentially, reduce burdens to those being
regulated.
A particular issue also arises with the need for co-ordination across frontiers. This is most
evident with law regulating transboundary movement of environmentally sensitive goods,
such as waste or CITES, or for products, where Member State authorities may need to co-

95

operate based on major routes of movement rather than proximity. Neighbouring Member
State authorities will also need to co-operate on a range of local issues, from water and air
pollution to nature protection. Any option setting out obligations on Member States should
ensure better co-ordination between Member States.
3.11 Capacity of enforcement institutions
The baseline has shown wide variations in the capacities of institutions to enforce EU
environmental law, including in the same Member State. Capacity consists of obvious
resources such as staffing levels and equipment (e.g. support laboratories or IT data
support), but it also includes issues such as the quality of staff (specialisms available,
training, etc.). Any option to take forward more effective control at EU level should seek to
ensure that Member States understand the capacities necessary to ensure full compliance
with the acquis and take the necessary steps to deliver this capacity.
3.12 Public access to information and transparency
Public access to information is a critically important part of regulatory enforcement. There
should be clear requirements for public access to information on many aspects of
enforcement activity. This should include:







Information on which authorities are responsible for enforcement of which laws.
Inspection plans.
Reviews and reports of implementation of inspection plans.
Results of individual inspections.
Details of individual sanctions applied.
Overviews of the use of sanctions.

Provisions for public access to environmental inspection/enforcement related information
need, therefore, to be taken forward in a preferred option for action at EU level.
3.13 Evaluation of performance
The baseline analysis has shown the value of evaluation of the control chain, but that it is
undertaken in only a limited number of cases. In the UK bodies such as Parliamentary
Committees and the National Audit Office undertake independent reviews questioning the
effectiveness of the enforcement bodies, seeking stakeholder input and making
recommendations. Control bodies themselves should review their own performance, which
is simply good management practice. Any instrument to take forward more effective control
should seek to ensure such evaluations are undertaken as these not only help to deliver
more effective systems, they also provide transparency for stakeholders within the Member
State and for interested parties at EU level.
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4

4.1

THE OPTIONS

Introduction

In order to address the deficiencies in the control of compliance with the EU environmental
acquis a number of options are possible. The options set out below are based on the need
to address the problems identified in the baseline analysis (covering the themes in this
report and those of other studies addressing other areas of the acquis).
A critical conclusion from the baseline analysis is that the concept of the control chain is
important – the need to address all of the different elements of effective control systems in
the Member States. Therefore, the options largely focus, in their different ways, on the
control chain as a whole. No options are proposed that would only address a single element
of the inspection and enforcement system.
For each option, the nature and content is set out. The pros and cons of each option are the
subject of the Impact Assessment analysis, so these are described in the following chapter.

4.2

Option 1 - Baseline

The baseline is the ‘do nothing’ option. This leaves the obligations on control actions as they
are (specified in some EU environmental law and implicit in the rest) to deliver
implementation of the legislative requirements.
The baseline is, at this stage, the analysis of the previous chapter. However, it is important
to note that new inspection requirements are still to be implemented in the Member States,
such as in the Industrial Emissions Directive and the Waste Electrical and Electronic
Equipment Directive. However, across much of the acquis, the problems of non-compliance
are evident in describing the baseline and as the basis of comparison in the IA in the
following chapter.

4.3

Option 2 – Non-legislative measures

This option is a fully non-legislative approach, whereby the EC supports enforcement in
informal ways, e.g. through guidance or through support to existing networks of Member
State enforcement bodies. Such networks include those of inspectorates (IMPEL),
prosecutors (ENPE) and judges (EUFJE) and it would also build on other networking
opportunities, such as through the Forum for Exchange of Information on Enforcement
under the REACH Regulation. Networking shares information, best practices and can provide
peer reviews. This allows for an increase in capacity and can help improve processes in
Member States.
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This option would require the adoption of guidance on specific themes (e.g. a cross-cutting
guidance on inspection planning or on inter-institutional working) or on specific areas of law
(e.g. best practice on investigation of wildlife crime). In all cases the guidance would impact
on MS where it was perceived as filling a need. For example, guidance on evaluation and
review of inspectorates would benefit most of the MS examined in the baseline which do
not undertake such reviews. Furthermore, guidance aimed at improving inspections in the
agriculture sector would be beneficial in most of the MS examined.

4.4

Option 3 – Upgraded Recommendation

The Recommendation on minimum criteria for environmental inspections in the Member
States (331/2001/EC) (RMCEI) is currently in force. However, it is limited in the following
respects with regard to the conclusions set out earlier in this report:


It is limited in the scope of law to which it applies, largely being focused on stationary
industrial and waste activities. It, therefore, does not include much of the
environmental acquis in its scope and an amended Recommendation could be
explicitly expanded to cover all of the environmental acquis.



It is limited in the scope of the control chain that is included and the types of control
activity specifically addressed. Recommended criteria for additional elements of the
control chain (see below), such as capacity assessment, can be included.
Furthermore, expansion to cover the whole of the environmental acquis would
require new definitions of ‘inspections’, etc., for nature protection sites, for example,
as well as addressing the different types of control undertaken in intelligence-led
approaches.



Being a Recommendation it is not a binding instrument and, therefore, there is no
guarantee that its provisions will be enacted.

While the EC review of the RMCEI implementation72 raised a number of shortcomings, it
was not the core concepts that were criticised. The RMCEI contains the following core
elements:
1. Definitions of ‘environmental inspections, including site visits’.
2. Requirements to organise and carry out inspections.
3. Details of plans for environmental inspections – what covered and what should be in
a plan.
4. Criteria to be applied to site visits.
5. Reporting on inspections.
6. Responses in the cases of incidents and cases of non-compliance.
7. Reporting and review of environmental inspection more generally.

72

Communication from the Commission to the Council on the review of Recommendation 2001/331/EC
providing for minimum criteria for environmental inspections in the Member States [SEC(2007) 1493]
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These elements can largely be used in a new Recommendation, for example. However, for
the legislation covered by RMCEI it was possible to distinguish routine inspections from
incident response inspections. For other parts of the acquis this is not always possible. For
CITES, for example, some inspection may be ‘campaign’ focused, directed at likely noncompliant activities, but not directly in response to an incident, or routine either. Much
species protection enforcement (wildlife crime) is incident focused rather than routine as is
drinking water inspection in some cases. These different approaches to control activity can,
with amendment, be addressed within an upgraded Recommendation.
The other core elements would all need amendment. Definitions of inspections would need
to expand, as discussed above, as would the criteria for ‘physical visits’ (which would need
to replace ‘site visits’). Inspection planning would need to be expanded, building, however,
on the core RMCEI elements, as would reporting on inspections. These changes need to
accommodate all of the different types of inspection/enforcement activity required of the
environmental acquis.
It is evident from the earlier analysis that several elements of the control chain are either
missing from the RMCEI or are insufficiently addressed. These include, inter alia:









Defining bodies undertaking inspections.
Inter-institutional co-ordination.
The scope of work on an inspection – including consideration of environmental
impact.
Capacity issues.
Compliance promotion/awareness raising.
Application of sanctions.
Follow-up (beyond inspection reporting).
Public availability of inspection related information.

Furthermore, the assumption of the RMCEI is that inspection is undertaken by (largely)
dedicated environmental control authorities. An expanded Recommendation would need to
ensure that its recommendations can also be taken on board by predominantly nonenvironmental bodies, such as the customs and police.
An upgraded Recommendation would be an advance on the baseline option in that it would
provide a clearer, structured approach with extensive non-binding criteria addressing all key
aspects of the control chain and covering the wider environment acquis. It would also
provide a basis for reporting by the Member States and, therefore, even though it is nonbinding, it would increase transparency to some extent.
An upgraded Recommendation would be implemented in the MS in a similar way to the
existing Recommendation. The details of this would depend on the precise details of the
new Recommendation. However, it is highly likely that such a Recommendation would
improve inspection planning and transparency. This would be particularly valuable in
instances noted in the baseline analysis for Germany, Spain and Sweden where local
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enforcement activity is obscure and fragmented so that it is difficult to understand priorities
and even concrete actions. A Recommendation would highlight problems with inspection
capacity, but would be unlikely to overcome this unless new governmental funds were
readily forthcoming.

4.5

Option 4 – General binding instrument on criteria on control mechanisms in
Member States

This option involves the adoption of a new general binding instrument. At this stage we do
not consider whether such a binding instrument should be a Regulation or a Directive. The
specific nature of any possible instrument is for internal consideration by the EC.
A binding instrument would need to set out requirements for all of the elements of the
control chain (see below) and could encompass much of the same ground as option 3 on an
expanded Recommendation (but providing a different legal context). It would be applicable
to the entire environmental acquis and, therefore, would need to address all of the different
types of control activities, situation and compliance obligations arising from implementation
of the different instruments of the acquis.
Section 4.8 below provides an illustration of the type of content that might be appropriate
in a binding legal instrument. However, some of the details that an instrument could contain
include:












Implementation and enforcement strategy: this would contain the key elements that
an enforcement strategy would need to address. A general instrument would not
prescribe detailed elements from individual Directives.
Compliance promotion and awareness raising: the key aspects to be assessed in
determining compliance promotion needs.
Capacity of the institutions: a requirement to determine the capacity needs (staff
numbers, skills, etc.) for inspection and enforcement compared to the compliance
gaps. The instrument could also require MS to identify how such capacity needs are
to be filled.
Inspection and enforcement planning: the instrument would set out the key
elements of inspection planning that need to be included.
Co-ordination between institutions: the instrument could require specified coordinating arrangements to be demonstrated between authorities responsible for
implemented specified areas of the acquis.
Co-ordination on transboundary control activities: the instrument could require
specified co-ordinating arrangements to be demonstrated between authorities
responsible for implemented specified areas of the acquis across borders.
Follow-up: the instrument could require clarity on the use of sanctions and
administrative actions to be taken in follow-up to deliver investment, etc., to close
the compliance gaps.
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Transparency: the instrument can list the information and reports relevant to
enforcement action that should be made available to the public.
Evaluation: the requirement for a good evaluation process could be set out in the
instrument.

A binding instrument would affect the MS to a much greater degree than a
Recommendation. The degree of impact would be driven by two major factors. The first is
the baseline compliance/enforcement gap. Full implementation would have the greatest
impact on those MS with the largest gaps. The second is the likelihood of implementation.
This depends on the political and administrative character of the MS in address
implementation of EU law as well as the importance the EC places on ensuring
implementation. The MS do have different compliance histories and these may reflect
future application of a binding instrument. As with the Recommendation, enhanced
planning and transparency would, from the baseline analysis, be particularly important in
those MS with fragmented enforcement institutions.

4.6

Option 5 – Binding instrument setting out detailed requirements for control
in the Member States

This option builds on option 4 of a general binding instrument, but includes much greater
detail on the obligations required of the Member States.
This option would contain as its basic structure the same elements of the control chain as
set out in options 3 and 4. However, where option 4 requires Member States to determine
themselves what is required in relation to inspection planning, follow-up, etc., option 5
establishes some of the criteria within the instrument.
The detailed criteria that would be included in this option would likely need to be
elaborated for different parts of the environmental acquis. Some might be appropriate to
individual items of law (e.g. CITES), while in other cases they might be best elaborated for
thematic areas of the acquis, such as on different aspects of waste law (e.g. on producer
responsibility or waste disposal or handling sites). Some criteria could be set out in the body
of an instrument, while others may be better described in annexes.
Examples of establishing detailed criteria in relation to the control chain could include:




Implementation and enforcement strategy: the key elements of an enforcement
strategy that must be included, such as details of the extent of non-compliance,
assessment of the role of enforcement action, etc. for each area of the acquis.
Compliance promotion and awareness raising: identifying specific audiences that
should be targeted for compliance promotion for individual areas of law; methods to
use (e.g. web-based); specific types of information that must be promoted.
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Capacity of the institutions: an instrument could set out requirements for capacity
levels related to the enforcement needs (e.g. by number of activities) or alternatively
at levels necessary to reduce non-compliance to a specific level. Staff skill
requirements (technical, communication, etc.) could also be prescribed in the
instrument.
Inspection and enforcement planning: the instrument would prescribe the specific
aspects of inspection planning that need to be included. It could prescribe the issues
that need to be included in the assessment of risk for risk-based approaches, where
random inspection is needed and specific elements of inspection that would need to
be taken into account. If necessary, where risk-based approaches are not possible,
minimum inspection frequencies could be included (as is the case with IED) – at least
for some items of the acquis.
Co-ordination between institutions: the instrument could require specified
formalised arrangements to be demonstrated between authorities responsible for
implemented specified areas of the acquis, together with assessment of the
effectiveness of the co-operation arrangements.
Co-ordination on transboundary control activities: the instrument could require
specified formalised arrangements to be demonstrated between authorities
responsible for implemented specified areas of the acquis across borders, together
with assessment of the effectiveness of the co-operation arrangements. The
instrument could highlight specific areas of the acquis where transboundary cooperation is most appropriate.
Follow-up: individual items of law already require the application of appropriate
sanctions (dissuasive and proportional). The instrument could prescribe assessment
of how these sanctions are applied and whether they result in changes to levels of
non-compliance. Regarding administrative follow-up, the instrument could prescribe
the details required in inspection and control reports (e.g. that in cases of noncompliance mitigating actions need to be taken to a fixed timetable and reports
made), etc.
Transparency: the instrument can list all of the data, information and reports
relevant to enforcement action that should be made available to the public.
Evaluation: the details of a good evaluation process could be prescribed in the
instrument (e.g. evaluating how control activities change compliance rates, gathering
views of the regulated community and the public, etc.). It could also prescribe the
frequency of such evaluation activities.

A more detailed prescriptive instrument would affect the MS to a greater degree than
option 4. It would firstly deliver increasing closure of the compliance gap in a similar way to
option 4 and, indeed, in some cases it would have a greater impact than option 4 as MS
would have less flexibility. However, the levels of prescription could have significant
unintended consequences with the administrative characteristics and traditions or
innovative approaches in the MS.
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4.7

Option 6 - Combined option including elements of the previous options

The preceding options are not mutually exclusive. In particular option 2 can be taken
forward with any of the other options. Indeed, if a new Recommendation or a new binding
instrument were to be preferred, their effectiveness would be enhanced with the
development of guidance on specific aspects of those instruments and through actions
taken by networks to support individual authorities in the Member States to take forward
the obligations in these options.

4.8

Elements of the options to address the whole control chain

With the exception of the baseline option, all of the other options would, in different ways,
contribute to enhancing the effectiveness of control activities in the Member States. The
differences in the potential effectiveness of the options are addressed in the next Chapter. It
is important to note that the analysis above demonstrates that effective control requires
each element of the control chain to be effective and efficient in order for enforcement as a
whole to be effective. Drawing on the analysis in the first part of this chapter, these
elements are:










Having an implementation and enforcement strategy
Undertaking compliance promotion and awareness raising
Having sufficient capacity of enforcement institutions
Effective inspection and enforcement planning
Co-ordination of control activities within Member States
Co-ordination and co-operation on cross-border inspections and other controls
Appropriate follow-up to control actions
Transparency and role of the public
Evaluation of performance of the control strategy and national inspection bodies

As noted all elements are required, though each element has its own value. For example,
good inspection planning delivers benefits and allows better targeting, but with insufficient
capacity effective control is undermined. Having said this, with insufficient capacity,
planning helps better to direct such limited resources.
How these elements can be set out in the different options depends on the type of
approach or instrument. Guidance can explore different aspects of these elements in
different ways to how they could be set out in a binding instrument. Furthermore, the likely
effectiveness of taking forward these elements will vary between the options in particular
due to the binding nature of the option.
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The following chapter describes the nature of each of these elements in more detail,
providing a clear description and the economic, social and environmental impacts of each
element (as well as the impacts of addressing the gaps in the control chain as a whole). The
following chapter then explores the effectiveness and efficiency of each of the options
(actions, instruments, etc.) set out earlier.

4.9

Example of a binding legal instrument

Introduction
This section provides an example of the types of obligations that could be set out in a
binding legal instrument (option 4), illustrating the need to encompass the different types of
activities necessary to ensure coverage of the entire environmental acquis and to address
the whole of the control chain. The text below is not proposed as a definitive conclusion
from the analysis in this report, but is illustrative only.
It is also important to note that the example text below is easily modified (removing explicit
obligations) to provide the basis for an expanded Recommendation (option 3). However, it
could also act as a framework into which more detailed criteria could be added to take
forward option 5.
Aim
The aim of the legislation is to ensure compliance with EU environmental law through the
improved performance of inspection and enforcement authorities in the Member States and
providing information and access to the public in support of this objective.
Scope
The scope would cover the whole of the environmental acquis. In the instrument an annex
could be provided listing the legislation to which it applies or other cross-reference made.
Definitions
[The range of definitions would need to clarified, but key definitions will need to include]
The RMCEI definition of ‘environmental inspection’ is potentially appropriate [slightly
amended]:
(a) checking and promoting the compliance of controlled installations with relevant
environmental requirements set out in [EU legislation as transposed into national
legislation];
(b) monitoring the impact of controlled [activities] on the environment to determine
whether further inspection or enforcement action (including issuing, modification or
revocation of any authorisation, permit or licence) is required to secure compliance with EC
legal requirements;
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(c) the carrying out of activities for the above purposes including:
 site visits,
 monitoring achievement of environmental quality standards,
 consideration of environmental audit reports and statements,
 consideration and verification of any self-monitoring carried out by or on behalf of
operators of controlled [activities],
 assessing the activities and operations carried out at the controlled [activity],
 checking the premises and the relevant equipment (including the adequacy with
which it is maintained) and the adequacy of the environmental management at the
site,
 checking the relevant records kept by the operators of controlled [activity].
To this would need to be added:
 Checking on the condition of a site to ensure compliance with site management
objectives and whether damage has occurred.
 Gathering evidence of potential offences committed.
[The following RMCEI definition of routine and non-routine inspections is also suitable.]
Environmental inspections, including site visits, may be:
(a) routine, that is, carried out as part of a planned inspections programme; or
(b) non-routine, that is, carried out in such cases in response to complaints, in connection
with the issuing, renewal or modification of an authorisation, permit or licence, or in the
investigation of accidents, incidents and occurrences of non-compliance.
Environmental inspections shall be carried out by any public authority at either national,
regional or local level, which is established or designated by the Member State and
responsible for enforcement of the legislation in [legislative annex].
Defining bodies undertaking inspections.
For each of the items of legislation in [legislative annex], Member States shall identify the
competent authority/ies responsible for detecting and responding to non-compliance with
that legislation. Member States shall also identify, for each of the items of legislation list in
[legislative annex], other organisations (governmental or non-governmental) which
contribute to the detection and/or response of non-compliance with that legislation.
Member States shall produce an enforcement strategy for the competent authorities and
organisations identified above, detailing the specific and individual roles of those
organisations. This shall be produced by [date], published online by [date] and updated
regularly.
Assessing the risk of non-compliance
For each of the items of legislation in [legislative annex], Member States shall undertake an
analysis of where non-compliance is currently most prevalent and where the risk of future
non-compliance is most likely. Where necessary the analysis may group the items of
legislation into thematic areas. The analysis shall include supporting data to justify the
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conclusions and where there is insufficient information to reach a judgement, this shall be
explicitly stated.
In the analysis Member States shall identify where levels of enforcement activity are
contributing to the reduction in the risk of non-compliance and where increases in
enforcement activity would be expected to reduce that risk further. The findings of this
evaluation shall be considered when establishing compliance assurance strategies as well as
for operational purposes.
Capacity of enforcement bodies
Member States shall conduct an analysis of the capacity of the competent authority/ies and
organisations identified [above] responsible for detecting and responding to noncompliance with the items of legislation list in [legislative annex]. This analysis shall include:






The number of staff in each competent authority and organisation.
The number of staff in each competent authority and organisation undertaking
inspection and enforcement work and the proportion of time spent on these
activities.
Where possible, the breakdown of staff numbers and time spent on inspection and
enforcement of individual items of legislation in [legislative annex].
The skills of these staff.
Non-staff resources necessary to undertake effective control actions.

The analysis of capacity shall compare the assessment of the numbers and skills of the staff
against the analysis of the risk of non-compliance (as above) and identify any areas where
the capacity of the competent authority or organisation is insufficient to address those risks.
Plans for environmental inspections
[This draws on the RMCEI]
Member States should ensure that routine environmental inspection and enforcement
activities are planned in advance, by having at all times a plan or plans for environmental
inspections and enforcement activities providing coverage of all the territory of the Member
State and of the activities, threats and issues regulated or addressed by [legislative annex].
Such plan or plans may be established at national, regional or local levels and may address
individual legislation in [legislative annex] or appropriate areas of legislation.
Plans shall include inspection and enforcement activities for all of the competent authorities
and organisations responsible for inspection and enforcement relevant to the legislation
addressed by that plan.
Plans shall be produced in the basis of the following (:


The EU legal requirements to be complied with for the legislation cover by that plan.
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A register of controlled installations and activities within the plan area.
A register of protected areas within the plan area.
The levels of illegal activity in the area of the plan, where this is taking place and its
drivers.
A general assessment of major environmental issues within the plan area and a
general appraisal of the state of compliance with EU legal requirements.
Data on the performance of the regulated activities, condition of sites and other
relevant information.
Data on and from previous inspection and enforcement activities.
Data on the effectiveness of sanctions applied and their influence on compliance
behaviour.
The risk assessment undertaken to identify inspection and enforcement priorities
across the legislation covered by the plan.

Each plan for environmental inspections should as a minimum:









Define the geographical area which it covers, which may be for all or part of
the territory of a Member State.
Cover a defined time period.
Include specific provisions for its revision.
Identify the specific sites or types of activities and enforcement issues
covered;
Prescribe the mechanisms for establishing the programmes for routine
environmental inspections, where appropriate, taking into account
environmental risks; including, where appropriate, the frequency of site visits
for different types of enforcement action.
Provide, where appropriate, for and outline the procedures for non-routine
environmental inspections, in such cases in response to complaints, accidents,
incidents and occurrences of non-compliance.
The role of intelligence-led investigative approaches to the detection of
offences.

Wherever possible, inspection and enforcement plans shall be developed using a risk-based
approach. The objective shall be to maximise the effectiveness of inspection and
enforcement action to where non-compliance is most likely and would have the most
negative impacts. This shall be relevant to the type of enforcement activity undertaken, its
location and duration.
Where a risk-based approach is used, Member States shall set out in their inspection plans
the basis for the assessment of risk and how this has been used to specify the planned
inspection and enforcement actions.
For intelligence-led approaches the planning for inspections should be undertaken on the
basis of an analysis of the risks posed by illegal activity and the ability to gain intelligence to
tackle these risks.
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Where more than one organisation is involved in inspection and enforcement activity
relevant to an item of legislation in [legislative annex] or group of legislation, Member
States shall ensure that the respective responsibilities of those organisations are clear and
that co-ordination mechanisms are in place to ensure efficient and effective inspection and
enforcement activity and that this is reflected in the inspection plan(s). In particular,
Member States shall ensure that there is efficient sharing of necessary data between these
organisations.
Site visits
Member States shall ensure that, where applicable, routine and non-routine site visits are
undertaken to conduct inspections or other enforcement action relevant to the legislation in
[legislative annex].
Site visits shall be undertaken to determine:





whether conditions of a permit or licence (as required under EU law) are being
complied with;
to ensure prohibited activities (as required under EU law) are not taking place;
to ensure limits to activities (as required under EU law) are complied with; and/or
to ensure the condition of a site is maintained (as required under EU law).

The frequency of routine site visits shall be sufficient to achieve a progressive reduction in
non-compliance of the relevant area of legislation as specified in [legislative annex].
Site visits shall also examine whether the activity being inspected is at risk of causing a
failure to achieve the environmental objectives set out in [separate legal annex of EU
environmental law setting quality standards]73.
Member States shall ensure that inspectors or other relevant enforcement officials entitled
to carry out site visits have a legal right of access to sites and information, for the purposes
of environmental inspection.
[This draws on the RMCEI, amended]:
Where site visits are required to ensuring compliance with the national legislation
transposing EU environment law in [legislative annex], Member States should ensure that
these are regularly carried out by inspecting authorities as part of their routine
environmental inspections and enforcement work and that the following additional criteria
are applied for such site visits:
 That the full range of relevant environmental impacts is examined, in conformity
with the applicable EU legal requirements and the environmental inspection
programmes.

73

Note this provision is similar to that introduced in the Industrial Emissions Directive (Article 23) whereby
inspection is not simply a check of compliance with permit conditions.
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That such site visits should aim to promote and reinforce the regulated person’s
knowledge and understanding of relevant EU legal requirements and environmental
sensitivities, and of the environmental impacts of their activities.
That, where appropriate, the risks to and impact on the environment, whether
compliant or not, of the activity are considered in order to evaluate the effectiveness
of existing authorisation, permit or licensing requirements and to assess whether
improvements or other changes to such requirements are necessary.

Member States should also ensure that non-routine site visits are carried out in the
following circumstances:




In the investigation by the relevant inspecting authorities of serious environmental
complaints, and as soon as possible after such complaints are received by the
authorities.
In the investigation of serious environmental accidents, incidents and occurrences of
non-compliance, and as soon as possible after these come to the notice of the
relevant inspecting authorities.
Where appropriate to assist in the issuing of an authorisation, permit or licence or
renewal thereof.

Other enforcement investigations
Where necessary to detect non-compliance and enforce the provisions of national
legislation transposing EU environment law in [legislative annex], Member States shall
conduct additional investigations and actions, either separately from site visits or in support
of site visits. These may include, but are not limited to:





Checking of documents, including electronic documents and registers.
Evidence gathering of related non-environmental criminal activity.
Evidence of compliance with other EU law not included in [legislative annex].
Evidence of compliance with other national law.

Action following site visits or other enforcement action
[Based on RMCEI with amendments]
Member States should ensure that after every site visit or enforcement action (such as
investigation of illegal activity) the inspecting and enforcement authorities process or store,
in identifiable form and in data files, the inspection data and their findings as to compliance
with EU legal requirements, an evaluation thereof and a conclusion on whether any further
action should follow, such as enforcement proceedings, including sanctions, the issuing of a
new or revised authorisation, permit or licence or follow-up inspection activities, including
further site visits. Reports should be finalised as soon as possible.
Member States should ensure that such reports are properly recorded in writing and
maintained in a readily accessible database. The full reports, and wherever this is not
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practicable the conclusions of such reports, should be communicated to the regulated
person or entity or otherwise the individual committing the offence; these reports should be
publicly available within [timescale] of the inspection or enforcement action taking place.
Member States shall ensure that there are sufficient civil and criminal sanctions available to
address non-compliance with EU environmental law and that the level and application of
these sanctions is dissuasive and proportionate. Full details of the use of such sanctions (for
each case) shall be published by the relevant authority.
Investigations of serious accidents, incidents and occurrences of non-compliance
Member States should ensure that the investigation of serious accidents, incidents and
occurrences of non-compliance with EU legislation, whether these come to the attention of
the authorities through a complaint or otherwise, is carried out by the relevant authority in
order to:








Clarify the causes of the event and its impact on the environment, and as
appropriate, the responsibilities and possible liabilities for the event and its
consequences, and to forward conclusions to the authority responsible for
enforcement, if different from the inspecting authority.
Mitigate and, where possible, remedy the environmental impacts of the event
through a determination of the appropriate actions to be taken by those responsible
for the incident and the authorities, without prejudice to the obligations of the
Environmental Liability Directive.
Determine action to be taken to prevent further accidents, incidents and
occurrences of non-compliance.
Enable enforcement action or sanctions to proceed, if appropriate; and
Ensure that those responsible take appropriate remedial measures or are subject to
adequate follow-up actions.

Compliance promotion/awareness raising
For each item or area (as appropriate) of legislation in [the legislative annex], Member
States shall determine the main risks of non-compliance that arise through failure of legal
entities to understand the provisions that are required of them. For each item or area (as
appropriate) of legislation in [the legislative annex], Member States shall develop a
programme or programmes of information and awareness raising that focus on the risks
identified and ensure that these are implemented. Where appropriate the effectiveness of
these programmes shall be reviewed and the programmes revised [at an appropriate
frequency].
[Note: an annex could provide a non exhaustive list of possible actions]
Member States shall publish online and make available a report on the determination of the
main risks of non-compliance that arise through failure of legal entities to understand the
provisions that are required of them by [date]. This shall be forwarded to the EC by [date].
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Member States shall produce the programme or programmes of information and awareness
raising by [date]. This shall be forwarded to the EC by [date]. Subsequent revisions to that
programme shall be undertaken.
Member States shall produce an [at an appropriate frequency] report of the results of the
programmes of information and awareness raising.
Application of sanctions.
Member States shall ensure that competent authorities responsible for the enforcement of
the legislation in [the legislative annex] are fully aware of the penalties that can be applied.
Member States shall ensure that the results of all actions (including penalties) applied in
response to cases of non-compliance are published and are publicly available. A report on
the actions (including penalties) applied in response to cases of non-compliance covering all
of the legislation in [the legislative annex] shall be published online.
Public access to information.
Without prejudice to the requirements of Directive 2003/4/EC, Member States shall ensure
that the public has full access to the following:







Inspection and enforcement strategy:
o Reports on the identification of competent authorities and other
organisations [as per above]
o Reports on the assessment of the capacity of competent authorities [as per
above]
o Report on the main risks of non-compliance that arise through failure of legal
entities to understand the provisions that are required of them and
subsequent revisions [as per above]
o The programme or programmes of information and awareness raising and
subsequent revisions [as per above]
Inspection plans [as per above]
The results of individual inspections and enforcement actions, routine, non-routine
and in response to incidents. [as per above]
Reports on the results of the programmes of information and awareness raising [as
per above]
The results of the application of action taken and/or penalties applied in each case of
non-compliance [as per above]

Reporting
Member States shall report [frequency to be determined] on the implementation of this
instrument by reporting on the effectiveness of the inspection and enforcement plans,
including:
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The number of inspection and enforcement actions undertaken – for routine actions,
non-routine, in response to incidents and other actions.
Levels of non-compliance and how these are changing over time.
Reasons for non-compliance.
The actions taken in response to non-compliance.
The role of compliance promotion activity.
Constraints on inspection and enforcement action identified by the relevant
authorities.
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5

IMPACT ASSESSMENT OF THE OPTIONS

5.1

Introduction

Delivering improved compliance with the environmental acquis requires improvements in
control in Member States in a number of areas. The different elements of this can be
considered as a ‘control chain’. The term ‘control chain’ is a holistic approach to
understanding compliance assurance, consisting of inspection/surveillance, enforcement
and compliance promotion. In essence the following elements are necessary to ensure that
the control chain is effective:










Establishing an inspection and enforcement strategy
Compliance promotion and awareness raising
Sufficient capacity of inspection and enforcement institutions
Inspection and enforcement planning
Co-ordination of control activities within Member States
Co-ordination and co-operation across borders
Follow-up to inspection and other control actions
Transparency and the role of the public
Evaluation of effectiveness of the control strategy and performance of national
inspection bodies

The term ‘chain’ is used deliberately as the effectiveness of the control system is only as
strong as the weakest link in the chain and, therefore, each link needs to be in place and
effective in its delivery.
In assessing the impacts of taking forward the control chain this has, therefore, to be
considered in two ways. The first is the impacts of the chain as a whole, i.e. what are the
impacts of closing the implementation gap which an effective control chain would achieve?
The second is the impacts of the individual elements of the control chain as, for example,
some would have greater administrative costs than others.
As a result, the first part of this section is in two-sub-parts addressing the impacts of the
control chain – the first on the impacts of the control chain as a whole and the second on
the elements of the control chain.
This analysis does not, however, consider the legal nature of the instrumental setting taking
forward implementation of the control chain. It simply considers the impacts of closing the
implementation gap. The elements of the control chain could be implemented voluntarily or
mandated in a binding instrument. The consequences of the type of instrument chosen
would not be the impact of control chain, but the efficiency and effectiveness of
implementing the control chain due to the type of instrument. As a result the second part of
this section examines the efficiency and effectiveness of the different options for the
instrument.
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The section concludes with an overall comparison of the options.
5.2

The impacts of implementing the control chain as a whole

There is a cascade of impacts. A full implementation of the whole control chain will lead to
improvements in overall quality, effectiveness and efficiency of inspection activities in the
EU. These should contribute to increases in overall compliance levels in Member States.
Closing the implementation gap and thus realising the objectives enshrined in the
environmental acquis will lead to advances in overall EU environmental quality, resulting in
greater social benefits (i.e. avoided health cost). It will also trigger progress with regard to
creating a level-playing field for the operation of the Internal Market, thus reducing overall
cost to business and industry as a consequence of greater certainty and coherent
application of inspection activities. These benefits need to be contrasted with overall
administrative and economic costs that differ between Member States and between sectors
and are difficult to generalise and quantify given the wide range of legislation included, the
diverse environmental issues covered and the very different environmental contexts across
the MS.
Improvements in quality, effectiveness and efficiency of inspection activity
Implementing a full control chain according to common European criteria but in view of
national circumstances should directly impact on the overall quality of inspection regimes.
Up to now, there is still a large disparity with regard to the overall organisation and
implementation of inspection activities in the EU, and often not all aspects of the control
chain are effectively addressed and carried out. Closing the enforcement gap should lead to
improvements in overall control levels as a consequence of better determination of
compliance gaps and risks, determination of objectives, better coordination of activities and
targeting of sectors to increase compliance.
Quality improvements are particularly relevant for coordination of inspection and
enforcement activities across environmental media and sectors within and between
Member States. They are also relevant for cases where enforcement of the environmental
legislation is shared between a wide range of authorities and agencies and where the
respective responsibilities and competences are divided among different actors. The
investigation of accidents and definitions of requirements for plans and their public
availability stood out as weak areas in a previous assessment74. Realising a full control chain
would help tackle these.
Providing a strategic framework in the form of an implementation and enforcement strategy
allows compliance promotion actions and capacity-building efforts to be based on an
assessment of good practice, while streamlining these and re-prioritising scarce inspection
capacities. This should lead to greater effectiveness and efficiency. Better planning and
coordination of control activities will help to facilitate better exchange of knowledge and
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information, both within a Member State and between Member States. It can advance
cooperation across administrative boundaries and lead to better anticipation of joined
problems and response needs. As a consequence the number of bad applications of
inspection practice is supposed to drop in Member States, and consequently gaps in
implementation and breaches of law should be prevented and detected earlier on and be
addressed in a more effective manner.
Improving the role and relevance of public participation is likely to provide a major impetus
to improving overall effectiveness of inspection activities. It provides additional source of
information that can help to better prioritise and target inspection activities on the one
hand and to achieve a more timely overview and response to alleged abuses of
environmental law on the other hand.
Support to the creation of a level-playing field in the internal market
The greater variety of approaches to organising environmental inspections in Member
States and their application can lead to situations of unfair competition between EU regions
and municipalities due to different requirements and related costs for business and
industry. Implementing the full control chain according to coherent criteria would help to
ensure a level playing field and fair, even competition in the single market.
Reducing cost of non- or bad implementation
The lack of a complete, effective control chain in many Member States to detect and
prevent breaches of EU environmental law is a key root source for implementation failures,
and their related costs. These include costs of not-realised environmental and economic
(markets for eco-industries) benefits, costs of damage repair and other costs. But they also
contain costs related to market uncertainty and frictions, as uneven implementation of EU
environmental law distorts internal market competition due to different administrative and
compliance costs for business and industry. Greater coherence between EU and national
requirements and within national practices will reduce overall cost for business and
industry, as needs to assess and plan for compliance with different regimes are reduced,
though costs to business and industry or inspection authorities can be initially increased in
Member States with weak or insufficient inspection regimes.
In a rough assessment a study prepared for the EC has indicatively estimated the potential
cost of non-implementation of around 50 billion Euro per annum (noting the vast
uncertainties inherent to any such assessment, however).75 Implementing the control chain
as a whole will help reduce these costs.
Environmental and social benefits
Greater effectiveness and efficiency of environmental inspections will help realise the
environmental benefits linked to the full implementation of the EU environmental acquis.
Particularly reduced air and water pollution will lead to health improvements and help avoid
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potential cost of non-action.76 Full and even compliance with the environmental acquis as a
consequence of improved control chain can lead to greater exploitation of the job potential
that is linked to full implementation of the environmental acquis: this concerns particular
the stimulation of market-demand for new technologies and services in partially labourintensive sectors. Implementing the full control chain can also have a direct impact in terms
of increase of related jobs in administration and target sectors, though it can be considered
to be low.
5.3

Administrative costs

Introduction
The costs arising from implementation of the different elements of the control chain arise
from both the individual elements and the application of the control chain as a whole. Here
we examine costs arising initially from the key individual elements and them the control
chain as a whole.
Elements of the control chain
With regard to public administrations, the types of activity resulting in costs are:





Planning activities – these include both development of overall enforcement
strategies as well as annual inspections plans.
Individual control actions – these include inspections, as well as intelligence-led
enforcement campaigns. Costs include preparation, undertaking the control action
and reporting.
Individual enforcement actions – these are actions taken in response to detection of
non-compliance or illegal activity.
Compliance promotion activities.

With regard to businesses and individuals, the types of activity resulting in costs are:




Individual control actions – preparing for inspections, time spent during inspection,
etc.
Individual enforcement actions – costs arising from acting in a non-complaint or
illegal manner.
Compliance promotion activities – attending events, etc.

Therefore, we can distinguish costs within the individual elements of the control chain,
which combined, concern three types of activity:


Individual inspection and control activities (a cost to both the public administration
and regulated businesses and individuals).
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Planning (largely a cost to the public administration).
Compliance promotion (a higher cost to the public administration, but some possible
cost to business).

Individual control actions
In assessing monetary costs of individual inspections, it is necessary to determine an
average personnel cost. Clearly the costs (direct and indirect) for personnel vary
considerable across the EU. Furthermore, where organisations charge for their time, this
may not reflect full costs. For example, the UK Drinking Water Inspectorate’s 2013 daily
charging rate is £380, but this is well below the full economic cost of an inspector.
Determining an appropriate average staff cost is difficult. As a result, in this study we have
drawn upon examples of costs to administrations and to business found within the IA77 for
the then proposal for the CCS Directive and which have been used subsequently in IA due to
limited changes in public salaries in the EU in recent years. Costs relevant to enforcement
activities (i.e. not including permitting, etc.) from this IA are set out below.
Type of obligation

Administrative costs to
operators
Ongoing collection of new
monitoring data and submission
of reports (ongoing cost)
Compliance assurance (ongoing
cost)
Administrative costs to
administrations
Compliance assurance (ongoing
cost)

Description of action

Tarrif
(€ per
hour)

Time
(hr)

Price
per
action

Producing the required
information

65

90

5,850

Working with regulators on
inspection and compliance
checking

65

4

260

Inspection and compliance
checking of facilities

65

24

1,560

This study, therefore, assumes the same daily staff rate. However, it should be noted that
other cost estimates may be higher. For example, the IA78 for the proposed revision to the
Waste Shipment Regulation assumes an average cost per day for an inspector of €1,200,
which is more than twice the cost assumed for the CCS IA. This figure is based on a study on
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the implementation of waste legislation in the MS79. However, the study also states that the
average cost for an inspector for a year is €60,000, which is very close to the figure for the
CCS IA. Alternatively, there are lower cost estimates also. Thus the UK National Audit Office
states80 that the hourly cost for ‘front-line staff’ from the Environment Agency and from the
Rural Payments Agency for farm inspections is £19/hour (about €21 per hour). As a result of
both higher and lower costs, this assessment uses the data from the CCS IA as a middle
figure, but it must be noted that variations will occur across MS.
The time taken to undertake different types of inspection and enforcement activities varies.
For example, the information below describes the time spent on investigating Seveso plans
for different types of activity by the health and safety and environment regulators in the UK.
These figures are large numbers. We do not propose that their scale is representative of
many areas of supervision activity under the environmental acquis – indeed it would be
expected that Seveso compliance work is some of the most complex and time consuming.
However, the numbers do show that similar activities can vary significantly in staff time
requirements.
Type of activity
Complex oil refinery employing 350 staff
Medium sized petrochemical processing plant
employing 287 staff
An establishment comprising a number of large
agrochemical warehouses with 25 staff on site
A medium sized company employing
approximately 150 people engaged in
manufacturing pharmaceutical intermediates

Health and Safety
Executive Time
996
511

Environment
Agency time
90
50

142

45.6

169

-

As a result, we indicate the following average time inputs necessary to complete individual
inspection tasks (based on figures above, etc.). These are set out below, but are only to be
used as a guide. Clearly some activities are very difficult to define in time inputs, such as
intelligence-led approaches which could come to fruition unexpectedly, be lengthened as
intelligence and seriousness grows, etc.

Activity
Inspection (average) individual
Intelligence-led small action (e.g. fly tipping)
Intelligence-led large action (e.g. organised
crime)

Time
2 person days
5 person days
100 person days

Cost (€)
1,560
3,900
78,000

Clearly, the number of inspections, intelligence-led approaches, etc., required would
depend on:
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The number of activities to be regulated.
The extent to which compliance requires assessment (e.g. compare the relatively
‘hands-off’ approach to much inspection on waste water treatment compared to
more detailed intervention for some waste activities).

These are all specific to individual regulatory regimes (EU directives and regulations) and are
Member State specific. Therefore, no cumulative cost estimate is possible.
It is also important to note that control actions may involve other tasks, e.g. the auditing of
plans produced by businesses or analysis of samples taken by businesses (e.g. drinking
water). While some through costs (e.g. chemicals) may arise from such activities, most of
these costs will arise from time spent. It is not possible to provide a mean figure for such
activity as the variation is enormous. For example, the information above on time spent on
checking Seveso plans indicates that some plans require major time inputs to analyse.
Conversely, the UK Drinking Water Inspectorate charges only £37 (2013 prices) to analyse
100 drinking water samples – less than one tenth of its daily charge rate.
Inspection activity is a cost to business. However, with regard to costs to businesses and
individuals, it is not appropriate to consider costs arising from actions which are noncompliant or illegal. Such costs (remediation, fines, imprisonment, etc.) arise from acting
against the legal obligations for the business or individual. These are choices made and are
avoidable costs.
At a minimum there is a time cost to accompany an inspector during a visit, but there may
be preparation (where an inspection is announced) and follow-up work. Clearly, if an
inspection is to a small Natura site to determine no prohibited activity is taking place, this
might be a very short visit. An inspection for a large chemical installation would take
considerable time. Furthermore, as noted above business may be asked to pay for the costs
of the inspection incurred by the regulator.
In Sweden, for example, research81 has estimated that the total costs of inspections by both
counties and municipalities across the country is €25.59 million per year (2010 prices) and
that this represents only 3 per cent of industry spending on environmental protection. Costs
for individual inspections vary, but the mean costs for inspections by counties were
estimated at €174/inspection and for municipalities at €267/inspection to the businesses
being inspected.
The costs of individual inspection activities for business are difficult to determine across the
environmental acquis as a whole. A key sector where inspection is needed (e.g.
landpreading of fertilisers, abstraction of water, habitats and species protection, etc.) is the
agriculture sector and there is significant concern over regulatory costs to farmers.
However, where detailed studies have been attempted, it is difficult to determine the
precise regulatory cost from inspection. The following box highlights this issue in England
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and Wales, noting the benefits that would arise from combining inspection regimes (an
aspect of planning), but also the relative importance of EU regulation for this burden. Where
attempts have been made, for example, to apply the Standard Cost Model to inspection in
the agriculture section, the level of data necessary to come to sensible conclusions is simply
not available82.
Box: estimating the costs of inspection to the agriculture sector
The UK National Audit Office undertook a detailed study83 of farm inspections in 2012. It
found that there were 114,000 governmental inspections in England and Wales to farms in
2011-12. 35,120 of these were to check compliance, 5,050 to check a complaint and 12,460
to provide advice. It was estimated that 38% of inspections derived from obligations under
EU law. It was estimated that the current cost of complying with the regulations is around
€600 million per year – about 10% of farm profits. However, this is total cost of compliance,
not of inspection and the study found it impossible to determine the costs of inspection
alone. Furthermore, the total benefits of the regulations were estimated at about €9 billion
annually – 15 times the costs.
However, while detailing specific costs on inspection was not possible, farmers and the
National Audit Office called for greater streamlining of inspection to reduce costs. Effective
planning and inter-institutional co-ordination are key to this as would be addressed by
taking forward the elements of the control chain as a whole.
MacLeod et al (2008)84 undertook a detailed assessment of the costs and benefits of
regulations affecting farmers in Scotland. They made the following conclusions on specific
regulatory regimes:


Cross compliance: “cross compliance has a very limited cost for farmers (and
crofters). Indeed for many farmers the administrative cost of CAP related form filling
has eased for most farmers where a country has decoupled income support from
production. …Stakeholders also voiced limited concerns about cross compliance with
the exception of duplication of inspections.”



Regulations implementing the Water Framework Directive: it is difficult to determine
costs and benefits and early assessments have treated individual aspects separately,
whereas the Directive and farm management are integrated activities. Therefore,
costs and benefits will only become apparent at a later stage.
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Nitrates regulations: there are “low administrative costs expected from completing
manure management plans and co-operating with inspections”. There are
considerable benefits to farmers from improved storage and reduced fertiliser costs.
Furthermore, impact assessments undertaken for Scottish and UK governments have
failed to take full account of the benefits of reduced nitrogen levels.

In conclusion, it is difficult to determine costs of business (and particularly SMEs such as
farmers in particular) in a general way for inspection activity. This is potentially more
manageable for a specific inspection regime, but not for the general obligations that would
be part of options in this study.
Planning
Planning involves the development of overall control strategies and annual inspection
planning. Given the assumed staff costs set out in the assessment of costs for individual
inspections, the following table provides an estimate for the preparation of these plans.
Activity
Preparing overall control strategy
Preparing inspection plan (small organisation)
Preparing inspection plan (large organisation)

Time
3 person months
2 person weeks
2 person months

Cost (€)
46,800
7,800
31,200

The preparation of such plans should only result in costs to administrations, not business.
Furthermore, a key aspect of the plan development is to identify how to make inspection
and enforcement actions more efficient and effective – providing for better targeting of
resources. Where inspectorates do not current undertake such planning, it is highly unlikely
that the costs association with the adoption of planning would not be compensated for by
efficiency savings from improved inspection and enforcement actions.
Compliance promotion
With regard to costs arising from attending or contributing to compliance promotion
activities, these costs can be minor. For example, production of posters or a video for
travellers on CITES enforcement is of low cost, while time intensive campaigns working with
traders or schools is more expensive. However, such costs should be more than made up
for in benefits to the businesses and individuals in avoiding non-compliance. In other words,
there should be net economic benefits from compliance promotion. However, it has also
proved difficult to quantify this. Surveys of those affected by compliance promotion activity
routinely express their value of such activities, such as the views of SMEs for the NetRegs
support tool in the UK. However, campaigns on CITES, wildlife crime, etc., all avoid illegal
activity, but the economic effects are not quantified. It is important to note that this study is
not suggesting that a particular type of compliance promotion activity should be
undertaken. Rather, regulators should engage in effective compliance promotion and this
has to be tailored to the individual situation. Effectiveness requires those undertaking
compliance promotion to ask those in receipt of such activities whether the activity is
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useful. Clearly if both regulators and businesses/individuals find such activities beneficial,
then it is likely that economic benefits occur. If businesses/individuals do not find the
activity useful, then it should cease or be changed.
No two compliance promotion activities are the same, but the following gives some
examples of major actions that have been taken in Member States and their associated
costs85:






Austria: the Ökoprofit initiative was first developed in Graz and has since spread to
the whole of Austria. It is an environmental programme supporting the
avoidance/reduction of waste and emissions in companies (alleviating the
environmental impact of a company), including SMEs. It involves the provision of
information, support for training workshops and individual consultative support. It
requires a yearly budget of about €200,000 to operate, half of which is generated by
the private sector.
Spain: in the Basque region the IHOBE service is a government-funded initiative that
provides information and expert advice for businesses from all sectors to help them
improve their environmental performances. Services include a phone line, provision
of tailored guidance, and a more in-depth consultancy. The phone services are free,
while the consultancy services are 50% funded by the recipient company. The annual
budget is around €635,000.
UK: the NetRegs initiative is a web-based information system for SMEs to provide
detailed information on issues necessary to ensure SMEs are compliant with
environmental law. NetRegs spent about €36,000 in its first pilot year and this was
followed by governmental funding of about €5 million for the subsequent three
years, one third of which was for communication. It runs with funding of about €1.45
million per year and is supported by a staff of 20.

It can be seen, therefore, that while such compliance promotion initiatives require
reasonable sums of money to be created and to continue, these sums are not large
compared to the costs of compliance generally. A study86 for DG ENTR in particular stressed
ways to ensure the efficiency and effectiveness of the funding of such initiatives for
compliance promotion and it would, therefore, be important to take these into account to
ensure that costs are minimised, while the outcomes of such actions are maximised. The key
elements from this study are:



“Long term financial security is important, but this should be combined with shorter
term milestones to encourage evaluation and continual improvement.
Some source of public funding is needed in most cases, especially to fund the startup of initiatives, or initiatives where there are no clear competitiveness benefits for
SMEs taking part. Funding therefore needs to be available, and SMEs or potential
deliverers need to be aware of these possibilities. Accessing funding (i.e. application)
should not be overly burdensome and prohibitive to SMEs or potential deliverers.
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Some initiatives will need to be delivered to SMEs free of charge, for example oneway information services. Where SMEs do pay, costs should be kept low so that
participation is not deterred.
Where possible, initiatives should avoid dependence on one source of funding,
particularly public funding where priorities can change over time.
The administrative burdens placed on the deliverers should be as low as possible, so
that important resources are not diverted away from delivery of the objectives of
the initiative. Otherwise this can be a problem, especially in cases where funding is
secured from different sources at the same time.
Cost savings can be made by transferring existing support tools elsewhere – although
resources will be needed to apply these effectively in a new context.
Cost savings can be made by transferring practical experience of delivering SME
support initiatives, and this should be encouraged.”

The control chain as a whole
Implementing the full control chain can result in higher costs for policy, administration
target groups due to:





Potential need for policy and legal changes and related implementation costs - higher
administrative costs (as noted above for the individual elements of the chain).
The need to fund activities under a full control chain (i.e. enhanced enforcement
activities as set out in the ondividual elements above) – higher administrative costs.
The need to adapt to legal and administrative changes for inspection activities for both
public and private business and industry – higher overall economic costs.
The need to increase overall private expenditure (business, industry) and public
expenditure to comply with the environmental acquis as a consequence of improved
inspections – higher overall economic costs.

Taking forward a full implementation of the control chain is likely to result in increased
implementation costs due to needs for modifying or complementing existing policy and
legislative frameworks. The nature of these costs and their relevance will differ between
Member States and will naturally be greater in those Member States with poor or
insufficient policy regimes for environmental inspections. The nature of these costs and
their relevance will also depend on the policy approach chosen, i.e. if criteria for the design
and implementation of the full control chain apply directly implementation costs will be
lower compared to the need for transposing criteria (i.e. in federal political systems) which
required greater cooperation between authorities across different scales of governance.
Higher implementation costs induce higher administrative costs.
The concrete need to additionally fund activities under a full control chain (i.e. enhanced
enforcement activities) and hence additional administrative costs due to a higher
administrative burden is again dependent on the specific institutional structures and
administrative capacities in Member States, which will continue to differ. Implementation of
the whole control chain is likely to result in additional upfront and also continued running
cost for public authorities, particularly in cases where no or insufficient inspection capacities
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and broader administrative capacities are in place to draft strategic frameworks, draft
programmes and set up communications and awareness-raising strategies that complement
the original inspection activity. However, it should also be noted that on the other hand
there would be costs savings from the application of a balanced approach using a good mix
of compliance promotion, inspection and enforcement activities.
These activities lead to increased administrative costs in cases where insufficient staff
numbers will need to be overcome through either employing more staff or changing overall
staff responsibilities with draw-backs in other areas of administrative activity. This is difficult
to generalise. Resource constraints are a key issue in many Member States. The baseline
analysis found staff availability is an issue in some of the MS (e.g. for nature protection in
ES, water in SE and PL, etc.) and this is unlikely to change given the current trend of cutting
down administration capacity in reaction to public budget consolidation. However, our
baseline analysis has also shown significant capacity issues in Member States such as
Sweden. Public authorities are often vulnerable to changes in budgetary decisions, which
lead to cuts in personnel, missing training opportunities etc. In Member States with fairly
advanced capacities and better enforcement records, cost could nonetheless arise as the
wider environmental acquis becomes subject to inspection and surveillance. Moreover, it is
important to note that ensuring that adequate competencies of inspectorate staff are
available is likely to require training, which increases both budget and also costs in terms of
the times where inspections are not performed due to training. However, it should be
emphasised that trained staff are more likely to be efficient in their inspection activity and
less likely to undertake unnecessary inspection actions, so reducing unnecessary burdens on
business.
The options considered in this study involve different types of administrative activity with
different types of administrative costs. Furthermore, such costs arise both to public
administrations and to businesses/individuals affected by the relevant regulatory activity.
Costs to public administrations
Costs to public administrations are partly predictable and partly unpredictable. Planning,
planned inspections, compliance promotion – these can all be fully planned and costed in
advanced. However, inspections in response to incidents and follow-up to non-compliance
cases are inherently not predictable, although many regulators plan on the basis of previous
experience.
It is important to note that while these actions result in costs to public administrations, in
some cases they may not be net costs to those administrations. This is because in some
countries cost-recovery is practiced (e.g. PL, UK). Cost recovery may apply to different
aspects of environmental administration (e.g. permitting, inspection, etc.). The extent to
which it applies to supervision and control activities varies and may vary between
institutions in a Member State. It is not, therefore, possible to state whether some of the
costs would be passed to business or where this would occur.
One more widespread case of cost recovery concerns the use of sanctions. Where
administrative sanctions are applied, the fines, etc., may be of fixed scales and not recover
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all costs. In contrast, larger fines, prosecutions, etc., may recover all costs. In some cases in
the baseline analysis (e.g. for regulation of industrial activities in the UK) it was noted that
moneys raised through fines are retained by the environmental regulator and in other cases
are passed to the general public purse.
New or existing obligations?
A further consideration on costs to public administrations is whether new obligations in EU
law would result in new costs to the public purse. It is likely that in some cases these new
obligations would not result in new spending, but would be implemented by reprioritisation within the administrations.
Introduction of new legislation or the modification of existing legislation as well as changes
to non-legislative approaches and tools to organise inspection activities will incur higher
overall economic costs for both public authorities and private entities (industry, business)
that are subject to inspection activity and have to adapt to the new rules. This might include
a need to re-train staff or hire new staff to comply with reporting requirements. Again the
nature of these costs is context-dependent and will vary from sector to sector. While
difficult to qualify these costs should decrease over time with target sectors becoming
familiar with the changes. Costs will also be influenced by the degree of flexibility that is
granted to inspectorates to adjust implementation to different sector realities. In line with a
previous assessment, the impact on jobs in business and industry are considered to be
minor, as existing staff will mainly be used to ensure compliance.87 The changes to
administrative costs in business and industry as a direct consequence of policy and
legislative changes with regard to inspection regimes can be considered small in many cases.
What are the net costs of the proposed options?
With the above costs of different elements of the control chain considered above, it is
important to consider how these translate to costs of the proposed options in a
comparative way.
Costs depend on the nature of the options taken forward for each aspect of the control
chain and the corresponding provisions and capacities in Member States. They also depend
on the nature and approach taken towards the overall enforcement of the environmental
legislation, i.e. whether and to what extent this is shared between a wide range of
authorities and agencies. A larger number of regulatory authorities with overlapping
responsibilities increases coordination needs and hence costs. However, greater
cooperation of authorities can reduce initial costs and better planning and coordination
should reduce overall costs and lead to cost-savings (per unit) as a consequence of greater
effectiveness and efficiency.
However, it is extremely important to stress that the costs that would arise from effective
planning, inspection, compliance promotion, etc., are not net costs from taking forward any
one of the options. This is for two very important reasons:
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Many of the activities, such as CITES inspections, waste shipment inspections,
compliance promotion for nature protection, etc., are already being undertaken
extensively by some Member States and in part by others, so there would not be
new costs in such cases. Costs arise where the proposed options result in the gaps in
the control chain being filled.
Many of the activities are already necessary to ensure implementation of the
existing acquis and, therefore, can be argued are already costs for implementing that
acquis and not new costs.

The Explanatory Memorandum by the EC to the proposal for the RMCEI written in 1998
(COM(1998) 772) made this point clearly 15 years ago and it still remains valid today. It
stated:
“Numerous sectoral Community directives provide for the carrying out of some kind of
environmental inspections by the Member States. Thus, Member States should already have
in place systems and mechanisms for carrying out such inspections. Other directives which
do not foresee inspections tasks, have to be fully implemented and thus, according to the
case law of the European Court, of Justice, have to be properly applied and enforced on the
ground. Complying with such obligations implies a cost. However, to the extent that they
should already be complying with Community law obligations, there should be very little
additional cost involved for Member States in applying the Recommendation. The only
identifiable extra cost could arise from the reporting requirements and making available to
the, public of certain reports, for example in relation to site visits. This cost will most
probably be reflected in human resource needs, which could be met by redeployment, rather
than infrastructure building.”
Having said this, it is important to consider if there are differences between the options that
affect the level of administrative costs.
To do this, it is easiest to start by considering options 3 and 4 – an expanded
Recommendation or a general binding instrument. In both cases the degree of detail of the
requirements for the control chain are similar – the only difference is the nature of the
instrument. However, for the purposes of consideration of cost, one has to assume full
implementation of the instrument and, therefore, costs would be very similar for both
options. Clearly (as is explored elsewhere) the non-binding Recommendation is likely to be
less effective, but this is a separate issue.
As explained above it is not possible to state the absolute costs of options 3 and 4 given the
current state of control activity in Member States, the existing requirements in EU law, etc.,
but potential examples of costs of activity are provided above.
Option 2 is a non-legislative approach based on guidance, etc. One could argue a similar
case on the extent of administrative costs as with the Recommendation (option 3), but
noting that the option would be likely to be even less effective. However, there are likely to
be limitations on option 2 in its scope that would not apply to option 3. The option is
focused around support for networks, major areas of law, etc., and it is likely that some
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parts of the acquis might be difficult to address in this way. Thus full ‘implementation’ might
result in fewer costs, but also fewer benefits.
Option 5 is a binding instrument with detailed requirements set out for individual directives,
etc., i.e. it is far more prescriptive than option 4. In this study we have not stated what such
detailed prescriptions should be (not least because they would cover all major elements of
the environmental acquis includes issues not addressed in this study). At this level of
analysis, therefore, it is possible to make one key point. If the levels of prescription merely
spelled out in detail what would arise from application of option 4, the costs would be same
as option 4. However, if the levels of prescription meant that Member States had to take
specific administrative actions which they considered to be sub-optimal for application of
the control chain in some circumstances, then costs may well be higher.
Taking account of benefits
As is argued elsewhere, the environmental benefits arising from full implementation of the
acquis, supported by application of the control chain, are benefits that arise from those
directives and regulations rather than directly from the options considered here. Even other
benefits (e.g. social benefits from public participation in control planning, etc.) should arise
from effective application of existing law. This is clear from the comparison of costs and
benefits of regulation in the agriculture sector in the UK in the box above.
However, a key issue on benefits that arises in the context of the above discussion of costs,
is that where implementation of one or more of the options set out here is a new cost, the
related benefit is not straightforward to determine. For example, if a new instrument results
in increased inspection capacity and increased numbers of inspections, the benefits that
would arise would depend upon how well such inspections were targeted, etc. Thus the
quality of information and quality of institutional management are important in translating
spending (cost) into net benefit for health and the environment.
5.4

Other impacts of the elements of the control chain

Inspection and enforcement strategy
Description
There is a need for an overarching inspection and enforcement strategy to provide the
priorities and key elements of the ‘control chain’. Such a strategy would set out the main
issues and problems faced in achieving compliance and contextualises inspection and
enforcement work within a compliance promotion context. Such a strategy is a high level,
top-down approach. It sets out major priorities. It can set overall policy for directing
resources to the major compliance needs. A strategy would normally be expected to last
several years.
The strategic approach should cover the EU environmental acquis and should specify issues
for the different elements set out below for each major item of legislation or sectors of
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environmental legislation in the acquis. This is necessary to ensure all compliance issues are
addressed and that the focus is not only on ‘high profile’ legislation.
A strategy is also able to include consideration of issues such as better/smart regulation,
examining the nature of different types of intervention and their impacts of business as well
as on delivering effective compliance.
An effective enforcement strategy should contain, at least, the following elements:







A clear identification of the compliance gaps, and the main problems and risks for
ensuring implementation.
A description of the objectives for implementation and enforcement and how these
each contribute to delivering overall compliance. This should include the following
elements:
o Prevention of non-compliance
o The role of compliance promotion and awareness-raising
o Detection, identification and characterisation of breaches in compliance
o Taking action to ensure cessation of illegal activities
o Remediation of environmental harm
o The imposition of sanctions and their role in dissuading future noncompliance
o Timetables for application of elements of the control chain to deliver
deadlines for compliance
The key requirements for inter-institutional co-operation to deliver the objectives of
the strategy.
The key requirements for transboundary co-operation to deliver the objectives of
the strategy.
The objectives across the control strategy with regard to transparency of actions to
the public and specific stakeholders and how authorities can be held accountable.

An inspection and enforcement strategy should ideally be as comprehensive as possible.
However, given the variation in governance structures within Member States, it is likely to
be necessary in practical terms for sub-strategies to be needed. These could be:





For specific governance levels, e.g. a strategy for each regional government within
Member States with federal or highly devolved administrations.
For specific environmental sectors, e.g. for waste or nature. This might be
particularly relevant where the institutional and enforcement context is complex.
For specific economic sectors. This is perhaps less likely, but it might be appropriate
where consideration is being given to wider (non-environmental) regulation on the
sector and how to optimise overall regulatory activity (e.g. to farmers).
For the individual institutions. Where there is a major institution responsible for
many aspects of environmental enforcement, it might be appropriate to develop a
strategy at this level.
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In any case, it will be necessary for a Member State to bring these specific elements
together to provide a coherent overall strategy for ensuring compliance with the
environmental acquis.
Economic impacts
A strategy for implementation and enforcement of EU environmental acquis at MS level
would help to ensure effective compliance with rules and regulations, as well as create trust
in the functioning of the society and in governments. When inspections are conducted well,
they are beneficial to business by supporting a positive change in behaviour and can support
economic growth. On the other hand, inspections can be time consuming and require a high
level of staffing as it can require a significant amount of resources for both inspection
authorities and businesses. Therefore, if conducted inefficiently and in an un-coordinated
way, inspection activities can act as a drain on government resources and hinder business
growth.
The development of an inspection and enforcement strategy (see above) for inspections
would probably involve one or several meetings with the relevant public authorities (at
various levels of national government, especially in the case of decentralised systems like in
Germany, Sweden or Spain), economic actors, experts and civil society. The main
administrative steps and requirements involved in setting up an implementation and
enforcement strategy would most likely entail the following:








The time needed to develop with and agree upon the strategy among the relevant
actors (including preparation work, discussions, and any follow-up activities needed
to finalise the strategy)
Necessity of designating a competent authority (or creation of a Planning
Committee) to be in charge of the planning process: organising, presenting and
preparing the strategy for discussion, identification of specific issues and information
to be collected to help make sound decisions (i.e. gather information on current
strengths and weakness and performance that will highlight the critical issues to be
addressed in the Control strategy)
Necessity of defining the approaches to be taken, and the goals and objectives to
achieve in order to address the main identified issues and challenges. Strategies,
goals, and objectives can be sought from individual inspiration, group discussion,
formal decision-making techniques, etc. This process takes time and flexibility and
will possibly frequently need additional information or re-evaluation of former
conclusions.
The drafting of the control strategy is the final step of the process, which should be
written after agreement on the strategy.
In terms of material costs, there would not likely be any other costs involved other
than the staff costs of those involved which could also potentially include some
transportation and accommodation costs, as well as translation costs, if relevant.

Ideally, the secretariat of the MS environmental ministry would be designated to organize
the coordination between the concerned actors, as they would be the best suited to
determine the most important actors needed to develop an implementation and
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enforcement strategy across the environmental acquis of the country. In the case of Sweden
for example, inspection and enforcement responsibilities are at three levels: national,
regional, and local. Authorities carrying out inspection and enforcement include the surgeon
general’s office, the county administrative boards (CABs), municipalities and a few
authorities to ensure that sufficient resources and competent personnel are available. These
authorities would all work together in order to draw up a Control strategy based on an
examination of needs, and also keep a supervision register, conduct follow up actions and
evaluate supervisory activities.
In Sweden, approximately 1 250 full-time officials work on environmental inspections. Onefifth of their time is spent on inspection and enforcement at licensed installations. In terms
of the amount of resources invested in inspections, this varies greatly by municipality, even
among those of similar size. This would also most likely be the case in other Member States
as the frequency of inspections would depend on the resources available and the number
and extent of high risk sites for inspection. In the late 1990s, each inspector in Sweden
conducted nearly 100 inspections per year. The total cost estimated to municipalities for
inspections in environment, health and animal protection was more than 1 billion SEK (1.6
billion Euros) in 1999. Operator fees cover about one-fourth of inspection costs88.
In the context of an inspection and enforcement strategy, guidance on inspection and
enforcement is usually implemented at national and regional level, and the operative part of
the implementation and enforcement is mainly carried out at regional and local level. The
guiding responsibility can include support, advising and evaluating the inspection and
enforcement work carried out at regional and local level. It should be noted that while the
delegation of many regulatory powers to local level takes into account local circumstances
in implementation, it also creates some difficulties. One such challenge is the risk of
environmental concerns being superseded by development interests in municipal decision
making. Further, smaller municipalities or regions that may have fewer monetary and
human resources for inspection, could find it hard to give sufficient priority to what is often
considered a “policing” function. The lack of uniformity among municipalities in
enforcement and inspection may hinder achievement of environmental objectives. For
example, certain municipalities have put less priority on enforcement in order to attract
business, which would complicate efforts to guarantee a level playing field for businesses
across the country. Therefore, when developing a control strategy, it is important to
consider approaches to encourage uniform and harmonised implementation of
environmental legislation as well as clarify the roles of different authorities.
The key challenge for governments is to develop an inspection and enforcement strategy
that supports the highest possible compliance while keeping costs as low as possible. A welldeveloped inspection and enforcement strategy with the right incentives can reduce
monitoring efforts and costs for both the regulated subjects and the public sector. Many
countries are starting to recognize the importance of inspection and enforcement in order
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to ensure the quality of regulatory policy and to address the overall level of regulatory
burdens imposed on businesses and citizens89.
A full inspection and enforcement strategy would have important economic impacts.
Ensuring improved compliance with the EU environmental acquis will deliver benefits to
business such as improved quality of environmental resources used, delivery of a level
playing field, etc. A compliance strategy also provides a coherent tool for working with
business, providing the certainty of the role of governmental authorities, which is necessary
for business planning.
A critical part of an inspection and enforcement strategy would be to ensure that better or
smart regulation principles underlie the analysis supporting the strategy and inform its
components. This should assess the burdens placed on businesses of control activities and
ensure these are reduced without affecting the purposes of delivering compliance with EU
law. Furthermore, the positive benefits of compliance promotion within a control strategy
would be integral to a better regulation approach. Therefore, an effective inspection and
enforcement strategy integrating better regulation can reduce costs to businesses and
individuals.
The Hampton principles for regulation in the UK90
The Hampton principles of better regulation are adopted at UK government level and the
aim is for them to be consistently applied throughout the regulatory system. They are:
 Regulators, and the regulatory system as a whole, should use comprehensive risk
assessment to concentrate resources on the areas that need them most.
 Regulators should be accountable for the efficiency and effectiveness of their
activities, while remaining independent in the decisions they take.
 No inspection should take place without a reason.
 Businesses should not have to give unnecessary information, nor give the same piece
of information twice.
 The few businesses that persistently break regulations should be identified quickly
and face proportionate and meaningful sanctions.
 Regulators should provide authoritative, accessible advice easily and cheaply.
 Regulators should be of the right size and scope, and no new regulator should be
created where an existing one can do the work.

Regulators should recognize that a key element of their activity will be to allow, or
even encourage, economic progress and only to intervene when there is a clear case
for protection.
Social impacts
A control strategy has to be produced through consultation with stakeholders including the
public and specific communities potentially affected by non-compliance. This inclusion into
89
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the strategic planning of control processes and actions is important to deliver confidence in
governmental control and the rule of law.
A control strategy provides the foundation for subsequent interaction of the regulatory
system with the public. By setting out the principles of the regulatory process and objectives
it allows for the public to judge future performance. This ability for proactive engagement is
a major benefit of this aspect of the control chain.
Environmental impacts
A control strategy provides the foundation for better targeting of environmental control
activities. This does not deliver a specific environmental impact, but the objective is that the
problems of compliance are better understood and regulatory action better tailored to
address this. As a result, instances of non-compliance should be more effectively reduced,
thus delivering significant environmental impacts in those areas of environmental law where
this is currently a problem.
Compliance promotion and awareness-raising
Description
Many cases of non-compliance are not the result of deliberate action by business or
individuals to break the law, but result from a failure fully to understand the obligations
which apply to them. An effective ‘control chain’, therefore, has to include actions to raise
awareness with the regulated community of their obligations, better known as ‘compliance
promotion’.
Compliance promotion has been shown across many areas of environmental law to improve
compliance. Furthermore, business is generally highly supportive of such approaches as it
helps reduce the risk of non-compliance and the negative effects this can have on a
business.
Compliance promotion action should be identified for each area of environmental
legislation. A compliance promotion approach should be set out in the overall strategic
control strategy described above as well as within the routine planning of individual
institutions (see below). To be effective compliance promotion should:





Identify the regulated community most affected by the relevant legislation.
The particular risks of non-compliance arising from lack of information/awareness
and to which elements of the regulated community such risks apply.
The most appropriate vehicles for provision of information/advice to address these
risks taking account of resources available.
The role of others in contributing to delivering information and advice. Business
associations, NGOs and others can be highly supportive and effective in distributing
information and advice and this avenue reduces resource costs to public authorities.
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There are two primary approaches to delivering compliance promotion. The first is an exante approach – providing information and advice prior to action by the regulated
community or the enforcement institution. The aim is to prevent non-compliance behaviour
(and the costs that result from this) before it happens. The second is to provide information
and advice during inspection and enforcement actions. In this case the aim could be to avoid
a repetition of a detected offence or help provide detailed advice to prevent other future
instances of non-compliance.
Economic impacts
Compliance promotion is essential in rendering environmental inspection and enforcement
activities more efficient. Repeated and persistent non-compliance increases the costs to
inspectorates, whereas a higher level of compliance can effectively contribute to the
reduction of these costs. Compliance promotion can reduce compliance costs to businesses
by allowing them to achieve and maintain compliance as efficiently as possible, and may
allow a reduction of compliance assurance costs to regulators by increasing the efficiency
and effectiveness of compliance monitoring and enforcement activities. Several factors
contribute to creating a responsive climate for compliance. They include:








Provide awareness and technical assistance to the company;
Build public support;
Publicise success stories;
Provide economic incentives and create financial arrangements;
Build environmental management capability within the companies;
Maintain a transparent inspection and enforcement system;
Show flexibility in implementing enforcement actions91.

Compliance promotion includes assistance, incentives, and other activities designed to
promote observance of environmental requirements91. Activities under assistance can
include education, training, outreach, and other activities to help the regulated community
understand and meet its obligations. Incentives encourage the regulated community to
comply. Other instruments, including market mechanisms, can also be used to encourage
compliance. As previously explained, regulation that imposes obligations on business can at
times be perceived as complex and unclear, which can result in non-compliance. Compliance
assistance and promotion can help businesses understand and comply with such regulation
by raising awareness and providing guidance on their environmental responsibilities and
requirements to fulfil in order to comply with legislation.
Compliance promotion is growing in importance. For example, in the US, the number of
regulated entities reached by compliance assistance more than doubled between FY 2002
and FY 2007: from 590 000 to 1 228 000.92 Web-based compliance assistance resources are
also becoming increasingly popular among the regulated community. In 2007, the US
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Compliance Assistance Centers were visited almost two million times. In the same year, the
UK, saw over 300 000 businesses using NetRegs (see Figure below), which was expected to
increase to 600 000 (25% of all UK businesses) in 2011. NetRegs is an Internet-based
Compliance Assistance Tool in the UK. It is a web-based tool created in partnership between
the UK environmental regulators (for England and Wales, Scotland, and Northern Ireland) to
provide free environmental guidance to small and medium-sized businesses throughout the
country. Further, NetRegs also conducts surveys to look at environmental attitudes and
behaviours among the country’s SMEs as well as user testing.
Figure 4. Web-based Compliance Assistance in the UK: Number of NetRegs Users

The development of compliance promotion tools requires additional resources, mostly for
producing the content, marketing and communications. US and UK regulators nonetheless
consider this a worthy investment. For instance, it is estimated that NetRegs delivers annual
administrative cost savings to business of about GBP 10 million after the upfront investment
of GBP 3.5 million93. If inspection authorities do not provide sufficient advice and guidance,
they are failing to communicate effectively with their businesses, creating confusion and
contributing to regulatory failure. Provision of advice is a key role for regulators because it
helps to secure compliance - resources released from unnecessary inspection could be redirected to providing advice to businesses to improve compliance94. This could also reduce
the administrative burdens placed on businesses by reducing the time taken to comprehend
regulations and any data requirements under them and would enhance regulatory
outcomes.
Providing compliance information to businesses can be done through direct communication
between inspectors and operators, such as during inspection visits. For example, the
Environment Agency of England and Wales provides guidance to businesses during site visits
to help managers identify opportunities for resource efficiency gains and pollution
prevention. The Agency also offers up to 15 hours of free assistance as part of the permit
application process. Other types of information dissemination to industry include the
provision of sector-specific best practices guidance, which is often made available through
dedicated websites. Industry associations usually actively participate in the design of
93
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guidance documents and circulate them among their members.95 Finally, in the example of
Ireland, one of the first identified steps of the 2013 National Inspection Plan for Domestic
Waste Water Treatment Systems (DWWTS) is a national public awareness campaign to
promote best practice relating to the operation and maintenance of DWWTSs. The
campaign will communicate key messages via a series of channels e.g. web based, videos,
animations, FAQs workshops, presentations, TV, local radio interviews etc. and inform
DWWTS owners of the role they can play to protect their health, that of their neighbours
and the environment. Owners will be made aware of the simple steps they can take to
properly operate and maintain their system as well as raising awareness as to the health
implications in the case of a non-compliant DWWTS.96
Compliance promotion has significant economic benefits to businesses and individuals. Noncompliance often arises due to lack of knowledge either of the law or how to ensure
compliance. Such non-compliance can be costly, due to sanctions imposed, interruptions to
business, etc. Compliance promotion helps to avoid these costs. Furthermore, business
owners or managers and individuals can be more confident in their activities when they are
actively informed of their obligations and how to meet them and this can provide additional
business certainty.
Compliance promotion in Finland
Compliance assistance is integrated into the Finnish permitting and compliance monitoring
system. Direct communication between inspectors and operators is often observed to
discuss existing and potential compliance problems and possible solutions. Such discussions
are recorded in a dedicated compliance monitoring system (the VAHTI). National-level
negotiations with representatives of specific industrial sectors are also organised on a
regular basis. Direct technical assistance is also provided to SMEs (e.g. inspectors may help
operators to develop their environmental management plans to better comply with
regulatory requirements).
The Confederation of Finnish Industries and sectoral industry associations use their own
means (websites, newsletters) to disseminate regulatory and technical guidance. Best
practice guides are widely disseminated in the context of compliance promotion in Finland.
These are jointly funded by environmental authorities and industry associations. The Finnish
Ministry of Environment also produced and made available online a series of fact sheets
describing Finnish companies’ eco-innovations. Certain industry associations organise
compliance promotion seminars for their members. Substantial supporting activities have
been conducted in order to strengthen and enhance the application of BAT (Best Available
Techniques) in permitting, including the creation of a “BAT Network” co-ordinated by the
Finnish Environment Institute. Half of the members are representatives of permitting and
enforcement authorities and the other half are industry experts.
Source: OECD (2009), Ensuring Environmental Compliance: Trends and Good Practices
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Social impacts
Compliance promotion has strong positive social impacts. Businesses, the public and civil
society can have greater confidence in the ability of business to be compliant. For
individuals, promotional activity avoids unintentional non-compliance and this raises
confidence in the regulatory system.
Environmental impacts
Compliance promotion aims to avoid unintentional non-compliance with the acquis, with its
resulting environmental impacts, which are significant. It can also have further
environmental impacts where regulators work closely with business. For example, an
inspector may discuss ways to ensure compliance with limit values in a permit (i.e. strict
compliance), but take the opportunity to discuss ways to reduce resource or energy use,
which may not be a legal obligation, but are environmental and business benefits.
Sufficient capacity of enforcement institutions
Description
In order for control institutions to perform their functions effectively in enforcing the acquis,
as well as meeting obligations such as public participation and working with stakeholders,
they have to have sufficient capacity. Capacity includes having sufficient staff to fulfil the
responsibilities. It also includes the skills of the staff and support systems for effective
working (IT, laboratories, etc.).
Of course the capacity required is totally dependent upon the scale of the control challenge.
This will reflect a combination of the number of sites, activities, etc., to be control under a
particular regulatory regime as well as levels of non-compliant/illegal activity. This part of
the control chain, therefore, requires an objective assessment of the capacity of the
enforcement institutions to deliver the necessary levels of control activity and to ensure
that the funding to deliver this capacity is provided. The assessment of capacity should take
account of contributions from non-governmental bodies supporting control action. Such
assessments should be made public.
Economic impacts
Inspections require a considerable amount of regulators’ resources because they are time
consuming and involve staff travel to sites for assessments. The costs and benefits of
inspection are often very difficult to determine as is judging whether the right amount of
resources is being allocated. Further, it is also very difficult to assess whether this activity
has any positive impact on the performance of businesses. Therefore, there is a pressing
need for more work to be done in this area to accurately assess the costs and benefits of
inspections, particularly in the context of the global economic crisis with constrained
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government resources and the need for governments to demonstrate to the public that
they are being effective.97
In the context of environmental inspections and enforcement, the calculation of staff time is
largely based on the level of total regulatory effort. The regulatory effort depends on the
number of regulated entities and their relative size, complexity and associated risk. This is
because in addition to compliance monitoring and non-compliance response, environmental
enforcement authorities often exercise a range of other responsibilities, such as permitting
and ambient air quality monitoring. A range of other activities are also often carried out by
inspection authorities:





Training;
Administration (including accounting);
Reporting, checking, and maintaining public registers; and
Appeal and prosecution work.

As has been observed during interviews and literature reviewed in the context of this study,
the total amount of staff available is limited and does not necessarily correspond with the
staff time needed for carrying out prioritised inspection activities. Staffing needs and
availability should be determined as accurately as possible so that during the planning
process, priorities, targets and inspection strategies can be adjusted as needed. For each
type of controlled installation or activity, it is essential to know the average time needed for
performing a certain type of routine inspection, including preparation, travelling, the actual
site visit, reporting, (possible) enforcement actions and court cases. Enforcement response
actions (e.g. sanctions or repressive actions) cannot be planned in advance and therefore
the average time based on experience must be used. Resources must also be allocated for
non-routine inspections (e.g. responding to complaints and accidents). On average the
amount of time needed for non-routine inspections could be between 20% and 40% of the
total time of an inspectorate.98
The real availability of the inspectorate’s staff for compliance monitoring is determined by
subtracting the level of effort that is not related to inspection from the total number of staff
person-hours. It should then be compared with the minimum requirements of inspection
frequency, scope and duration. Calculation of staff time and number needed to conduct
inspections can be done via the following steps:
a) Assessing how much time (days) is spent annually on tasks at the competent
inspection authority other than regular planned inspections (such as annual and sick
leave, meetings, regulatory tasks besides inspection, unplanned inspections, etc.);
b) Calculating the average effective time each inspector has available for inspection
(days per year);
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c) Estimating the compliance monitoring effort per risk category (low, medium,
high), in hours or days that need to be spent at a certain type of facility;
d) Assessing the total time that needs to be dedicated to inspection (person-days);
e) Dividing the total time required for inspection by one inspector’s available time in
order to evaluate the number of inspectors required. 99
To determine the requirement and the availability of staff resources necessary the above
exercise needs to be carried out in the MS. Some information has been identified through
the literature to provide some insight on the administrative impacts and costs involved in
assuring sufficient capacity of enforcement institutions. In terms of cost, the salary of
inspectors is one of the most significant elements of an inspection authorities’ budget 100.
Regulatory agencies in the UK both at the national and local level employed 41 000 staff
with a budget of £4.2 billion.
In addition to in-house staff, MS may also need to consult with external experts for
assistance related to enforcements tasks (i.e. investigation on alleged non-compliance,
inspections of a very technical nature that requires very specific expertise, etc.). This
approach is often observed under the Bern Convention (for addressing complaints on nature
conservation). In terms of the funding of experts, the Bern Secretariat101 estimated that
experts are paid approximately 175 Euros a day (based on rates for Strasbourg), in addition
to the reimbursement of their travel, food, and lodging costs.
With regard to the capacity of enforcement institutions, ensuring that there is sufficient
capacity aims to ensure compliance with the acquis, with its resulting positive or negative
economic impacts. It does not have any other economic impacts.
Social impacts
As with the economic impacts, ensuring that there is sufficient capacity aims to ensure
compliance with the acquis, with its resulting social impacts. It does not have any other
social impacts beyond this. Note that additional capacity allowing for greater engagement
with the public is still an aspect of compliance with the acquis.
Environmental impacts
As with the economic and social impacts, ensuring that there is sufficient capacity aims to
ensure compliance with the acquis, with its resulting environmental impacts. It does not
have any other environmental impacts beyond this, even though this delivery of compliance
itself would have significant environmental impacts.
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Inspection and enforcement planning
Description
Control activities, in particular inspections, should be set out in a plan. A plan enables the
identification of priorities for control activities, it can target activities where there are the
most concerns about non-compliance and it can balance effort with other actions, such as
compliance promotion.
The scope and nature of a plan depends on the nature of the control activity being
undertaken. Where there are fixed facilities or sites that are subject to routine inspection, it
is possible to plan these ahead. However, some flexibility will be need to address control
activity in response to incidents. Some other types of control activity might be more
routinely response focused (e.g. investigating damage to Natura sites). Furthermore,
intelligence-led approaches have their own planning logic. However, in all cases institutional
planning is needed.
The plan should aim to target the resources available to maximise compliance control. This
is likely to require a risk-based approach to much control work. Risks can be determined
based on different factors, such as the threat to the environment if non-compliance occurs
(i.e. large facilities with toxic substances are a higher risk than small ones without toxic
substances) or compliance history. For intelligence-led approaches there is a different
assessment of risk, but targeting is still needed to maximise efficiency.
Plans should drive operational activity and would routinely be produced annually. Within a
plan responsibilities for its implementation should be clearly set out and inter-institutional
relationships necessary to deliver the plan identified. A plan should contain a requirement
for its evaluation in order to inform the subsequent plan development.
The scope of a control plan can vary. An institution may produce a plan covering all of its
control work (e.g. weighing up risks between different areas of environmental
enforcement). It might also produce separate plans for specific areas (e.g. waste control and
industrial control).
Economic impacts
Effective inspection and enforcement planning enables control bodies to target inspection
activity away from activities that pose lower risks to the environment. For such businesses
and individuals they will experience lower administrative burdens and, therefore, potential
cost savings to themselves. However, it should be noted that such approaches do not
necessarily result in lower overall levels of inspection activity, rather it is better targeted.
Therefore, higher risk activities may experience higher levels of control with resulting costs.
The planning of control bodies also will address the role of compliance promotion within the
wider range of control actions. This will result in better targeting of such action and better
integration with inspection and enforcement. This contributes to the economic benefits of
compliance promotion described above.
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The development and implementation of an annual inspection plan is the product of an
environmental enforcement authority’s strategic priorities. An effective annual inspection
and enforcement plan should be detailed and include time-specific description of inspection
and other related activities with assigned implementation responsibilities. Based on recent
OECD guidelines on an effective inspection plans, the inspection plan should be based on a
well-defined frequency of site visits for different types or risk categories of regulated
entities. The choice of facilities to be inspected in a given year by their risk rating, the date
of last inspection and possibly other operator-specific factors should be justified. Further,
the duration of each inspection and staff requirements should be indicated as well as
procedures for non-routine environmental inspections in response to complaints, accidents,
incidents, etc.102
In most of the literature reviewed and interviews conducted, risk based methods are
identified as being a key way for targeting inspections. Other methods to target inspections
include spot checks, random samples, assessments based on the previous years’
performance, the number of regulatory breaches, response to a complaint or to an
unforeseen incident, time bound (e.g. once per year for permits), and ministerial priorities.
Combinations of techniques can also be used i.e. use of a risk ranking model to drive time
bound inspections once every one, two or three years.








Risk-based: It is widely accepted that inspections should be based on risk. The use of
a comprehensive risk assessment would allow inspection authorities to concentrate
resources where they are most needed. The OECD recommends that governments
develop and regularly update guidance on the methodologies for risk assessment,
management and communication concerning the use of regulation to achieve public
and environmental protection103.
Spot checks: are argued as being effective in some areas of compliance assessment.
However, if not based on any evidence that a problem exists, either through
intelligence or by receiving a complaint, there is the risk that the business could
perceive this as burdensome, especially when they are already complaint. Lack of
evidence for an inspection also lacks transparency so the business is unable to
understand why it is being targeted which adds to the administrative burden.
Random samples: random inspections can be seen as a way of making sure that
everyone should be subject to an intervention at some point, thereby ensuring that
everyone is prepared and increasing compliance. Where resources of inspection
authorities are also limited, rogue businesses may take the risk that a random
inspection will not involve them being selected, choosing to remain non-compliant.
Conversely, random inspections can be a waste of resource, especially where the
businesses or individuals selected are already complaint.
Complaints: inspections driven by complaints are considered legitimate because it is
assumed that there is a sound reason to justify intervention. However, inspectorates
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must be cautious of false complaints i.e. one business competing against another to
obtain an edge in the market place.
Time: inspections that are solely driven by time i.e. every six months can be
ineffective because they do not necessarily tackle the high risk businesses, which
may need to be inspected more often and leave the low risk businesses alone, so
there is not an efficient use of resources.
Track Record: the previous year’s performance or track record of the business is
useful in helping to assess risk because a company which has a poor track record of
compliance is more likely to re-offend.104

Some examples of innovation and good practice can be highlighted regarding the drafting of
inspection plans and strategies. In Sweden, the inspection frequency and permit fees are
lowered for those businesses that are considered low risk to help incentivise compliance. In
the Netherlands a database has been developed to make it possible to digitally exchange
inspection results between the national or regional inspectorates. The Netherlands has also
introduced the concept of an “inspection holiday” in which the level of inspection activity is
reduced for those who are complaint with the law. The objective is to reduce the inspection
burden for businesses by introducing a risk categorisation to distinguish between businesses
with good compliance (fewer inspections) and businesses with low compliance. They have
also managed in the last two years to reduce the number of inspectorates (at national level)
from 16 to 10.105
Development of national inspection plans in Sweden and Ireland
In Sweden, inspection plans are drafted every year by the County Administrative Boards and
based on the national environmental quality objectives decided by the Swedish Parliament,
and adjusted to local or regional conditions. This means that inspection should primarily be
concentrated on such activities, operations and installations that are important for meeting
the environmental quality objectives, and where inspection can be expected to improve
conditions. The annual environmental reports provided by operators are used as a basis for
assessing the need for inspections. The authorities are requested to regularly follow up and
evaluate their planning and implementation to improve inspection efficiency. In the County
Administrative Board, the annual planning of activities, budget, and staffing addresses
allocation of employee time to their various duties, including permitting and inspection, in a
way that can be reviewed and compared with other County Administrative Boards. Plans are
made at both unit and individual level, and are reviewed every 4 months.
In Ireland, developing the National Inspection Plan for domestic waste water treatment
systems involved the expertise and experience of national and international experts, who
provided ideas, information, and comments, including a peer-review of the risk
methodology that underpins the inspection plan106. Further, an international symposium on
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domestic waste water treatment systems was held with Trinity College Dublin, held. This
event was attended by over 250 researchers, policy makers, local authority staff and
practitioners. The symposium provided a forum for debate and discussion between national
and international delegates.

Social impacts
Inspection and enforcement planning will have increased social impacts if there is public and
wider stakeholder engagement in the planning process. Planning needs to target inspection
and enforcement actions and public consultation on priorities enables a two-way
communication on such priorities. Enforcement bodies need to understand the priorities of
communities and communities need to be educated on issues that underlie the priority
setting of governmental bodies. The key social impact of this element of the control chain is,
therefore, greater awareness and engagement of the public in understanding the risks
posed to health and the environment of different activities and how governmental bodies
work to address this.
Environmental impacts
Inspection or wider control plans should, as their principle objective, target control activity
to reduce non-compliance where it has the largest impacts. For the environmental acquis
the principle impacts are environmental. Therefore, effective planning must enhance
environmental outcomes.
Focusing action on activities with the largest risk if non-compliance occurs (e.g. major
emitters of pollutants or those in sensitive areas), or those with a history of non-compliance,
will increase environmental benefits. Planning to ensure better use of intelligence will
ensure the identification of greater numbers of illegal activities, so delivering environmental
benefits.
Planning also encompasses activities other than enforcement actions, such as compliance
promotion – the right balance of resources for each type of action. The appropriate balance
of resources for each activity should be judged on the likely environmental outcomes of
each action and, therefore, such planning delivers increased environmental benefits.
Co-ordination of control activities within Member States
Description
The nature of the competent authorities for the control and enforcement of the
environmental acquis varies significantly across the Member States. In some cases more
than one body may be responsible for control of one item of legislation and, in any case,
implementation of a single Directive or Regulation cannot be viewed in isolation from other
legislation. For example, implementing the Water Framework Directive relies on
implementation of other water law, industrial pollution law, etc., and implementing the
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Waste Shipment Regulation relies on effective implementation of the rest of the waste
acquis.
Furthermore, the structure of Member State institutions is strongly influenced by the
constitutional and cultural contexts of those Member States (e.g. federal structures, water
management systems, etc.). It is not the role of EU environmental law to interfere in
Member State administrative structures. However, given the importance of coherence in
implementation and the nature of the structures that exist, it is necessary to support better
co-operation and co-ordination between the institutions.
The provision, therefore, in the ‘control chain’ would be for the relevant institutions to
identify the respective roles in delivering the implementation of the acquis for which they
are responsible and establish effective mechanisms to deliver the necessary co-operation
and co-ordination. This includes vertical co-ordination between levels of governance and
horizontal co-ordination between different authorities at the same governance level.
Co-operation mechanisms could range from joint enforcement work, sharing of
responsibilities (e.g. undertaking inspections including enforcement actions of other
institutions), memoranda of understanding, joint information systems, etc.
It is also important to stress that the necessary co-operation systems do not just involve
environmental authorities, but also those with key environmental enforcement roles, but
which are predominantly non-environmental in their functions, such as the police and
customs.
Coordination on wildlife crime in the UK
In the UK the Partnership for Action Against Wildlife Crime (PAW) was established to bring
together representatives of all organisations involved in wildlife law enforcement. This
includes statutory wildlife bodies, such as the conservation agencies, with the police and
customs. It also includes non-governmental bodies, which are important partners. The PAW
steering group sets the overall objectives for tackling wildlife crime, setting priorities. A Task
and Co-ordination Group oversees that action is taken to meet the priorities.
Economic impacts
Improved co-ordination between institutions will result in more effective environmental
control. Control activities will be better informed and targeted (from sharing information)
and reach more activities (regulated, illegal, etc.) as control actions are spread across
institutional roles. The economic effect is essentially the same as that of control itself, e.g.
level playing field for business, ensuring environmental resources used by business is of
sufficient quality, etc. In this case, the economic benefits of the control actions are delivered
through the efficiency gains resulting from improved institutional co-ordination.
As is the case in most MS, more than one public authority or entity, across several sectors
and at different levels of government are involved in environmental inspections and
enforcement activities (e.g. environment ministries, customs, police, national experts, local
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and national authorities, etc.). It is therefore crucial to ensure effective coordination among
the different bodies involved in order to run an effective control system. The designation of
roles and responsibilities of the various authorities is essential within the framework of the
implementation and enforcement strategy to ensure that objectives are met and overlaps
minimised. Where there are a number of inspection authorities inspecting independently of
one another there is likely to be a cumulative administrative burden placed on businesses.
For example, in the UK, the 2012 business perceptions survey (Institute for Fiscal Studies
Research, 2012), found that 51% of the 2 294 businesses surveyed stated that being ready
for inspections from more than one government agency was a burden. If inspection
authorities act independently of one another, without coordination to share their rational
for intervention, how they take decisions, with the judgements they make, inconsistency
and duplication of effort can occur. Therefore roles, remits and responsibilities should have
minimal overlap, and co-ordinated to minimise the effect on businesses. Cross-sectoral
policies are one way to avoid these unnecessary burdens.107
It is also important to understand the regulatory burden each individual inspection authority
places on particular businesses and to identify the sectors, which are adversely impacted
upon. This will help inspection authorities to support a more co-ordinated approach and
avoid situations where one sector (especially where it comprises small businesses) receives
a disproportionate and unnecessary level of inspections relative to risk by separate
authorities all acting independently. It may also affect the ability of businesses in this sector
to grow and influence the economy.
Co-operation between institutions in the Netherlands on waste shipment
In the Netherlands inspections on waste shipment are carried out in cooperation with:
 the Dutch National Police Services Force
 the Dutch Transport and Water Management Inspectorate
 The Dutch Regional Police Force
 Dutch Customs
 Dutch Provinces
Cooperation between the relevant organisations is formalised in an agreement and brought
into practice via joint inspections. The environmental inspectorate gives support to customs
and police officers. The impacts of this co-operation are greater efficiency in the control
functions of the respective institutions and improved understanding of the issues by the
staff involving, thus enhancing capacity. Avoidance of duplication of effort or inefficient
practices also reduces costs.
Social impacts
This element of the control chain has limited specific social impacts. Improved efficiency of
the enforcement institutions enabling them to demonstrate that they are ‘doing their jobs’
better has a social impact in relation to the public’s expectations of administrations.
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However, this depends on the wider expectations with regard to environmental
enforcement, addressed elsewhere in this section.
Environmental impacts
The increased efficiency resulting from co-operation between institutions delivers improved
environmental benefits. These arise from:





General efficiency gains leading to the ability to undertake additional control activity.
Sharing of information on intelligence on illegal activity, operator behaviour,
environmental quality, etc., all leading to better targeting of control and, thereby
improved environmental performance.
Sharing of effort on compliance promotion reaching more businesses and individuals
enhancing their environmental performance.
Making additional ‘capacity’ available for environmental control – this is particularly
the case where working with non-environmental authorities such as customs and
police (but also others as shown by the experience of rural enforcement in Scotland
through SEARS). In such cases enforcement officials may have not significantly
considered environmental issues and ensuring they address environmental concerns
in their routine work simply enhances the overall environmental control capacity and
delivers additional environmental outcomes.

The nature of the environmental impacts will depend on the particular areas of the acquis
subject to control by those institutions. However, the most obvious examples from
improved co-ordination concern reduced wildlife crime, reduced trade in endangered
species, improved waste management and enhanced benefits for river basin management.
Co-ordination and co-operation on cross-border inspections and other controls
A particular need is for effective co-ordination and co-operation between Member States on
the control and enforcement of the acquis. For some of the acquis, transboundary issues are
centre-most in their design, such as CITES and the Waste Shipment Regulation. Some parts
of the acquis are focused on the management of natural systems and the acquis recognises
that these cross frontiers, such as the Water Framework Directive and Marine Strategy
Framework Directive. In these cases transboundary co-operation is needed on a case by
case basis to ensure effective implementation. In other areas transboundary issues arise on
an ad-hoc basis, such as with the Industrial Emissions Directive and the Seveso III Directive.
The specific requirements for transboundary co-operation can be established within the
individual Directives and Regulations. However, in the wider context of an effective control
chain, it is important for Member States to identify the specific issues across the
environmental acquis that require transboundary co-operation in order to deliver effective
implementation. The particular co-ordinating mechanisms that could result will vary
according to the issue and need, but could include agreeing priorities, joint enforcement
work, memoranda of understanding, joint information systems, addressing incidents, etc.
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It is possible that transboundary agreement might not be reached in all cases. The EC could,
therefore, play a mediation role where disagreements occur. It could be required of
Member States that they inform the EC were agreement cannot be reached. It is important
to note that a mediation role for the EC is not an arbitration role. A mediation role seeks to
bring the parties to a greater common understanding on the issues they face and attempts
for the parties to reach agreement on specific issues. An arbitration role would also include
some decision making on the disputed issues. Therefore, the EC would not seek to force
Member States to take decisions or impose decisions upon them.
Economic impacts
In EU legislation, the task of inspection and supervision of cross-border activities is mainly
assigned to the national inspectorates and supervisory bodies. Cross-border co-operation is
therefore mainly based on voluntary and self-imposed co-operation between supervisory
bodies themselves.108 There are several examples around the EU of co-ordination and cooperation on cross-border inspections and other controls. Examples include authorities
responsible for implementing EU GMO legislation, as well as in fisheries enforcement. With
regard to GMOs, joint inspections are organised through the European Enforcement Project
(EEP), which is a European-wide network for inspectors and inspectorates of the EU Member
States and non-EU countries to exchange experiences and establish methodologies for the
harmonisation of approaches to inspection and enforcement of work with GMOs. It organises
‘Joint Inspection Visits’, but does not undertake peer review. The Community Fisheries
Control Agency organises the joint deployment of the national means of control and
inspection109.
There are many positive impacts of implementing joint actions, but many of these are
anecdotal in character and while EurInspect highlights the benefits of trans-boundary cooperation, it stresses a need to collect cost data as a starting point, which is lacking. For
example, the interpretation of EU legislation would be shared and thus ensures a more
harmonised enforcement of the regulation. Furthermore, more experienced MS would train
less experienced MS and exchanges between inspectors in similar situations or facing similar
issues (e.g. main seaports or illegal transports to Africa) would take place. Cooperation can
also ensure that potential criminal networks known at national level in a country may be
identified by authorities in another country and targeted for inspection actions. Joint
inspections can also be taken as a model to implement inspection programmes and to
provide background material for training at national level110.
Implementation of joint programmes and participation in such programmes can entail
significant costs. For example, joint programmes implemented by IMPEL-TFS usually last for
3 days. Depending on MS, 0 to 10 inspectors are exchanged each year or take part in a joint
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inspection programme in another MS. Costs are borne by the organising country, or by
IMPEL-TFS and the EU (through LIFE+ for instance) and by the inspector’s country of origin
for subsistence and travel costs. Estimations for hotel costs are about EUR 125-150 a day
without meals and transport costs up to EUR 500 per person. Furthermore, a daily
allowance is perceived by the inspector, which is variable in each MS110.
The agreement of a Memoranda of Understanding (MoU), as seen under the Waste
Shipment Regulation (WSR) makes a legislative change, as it is legally-binding for the
participating authorities. This creates an additional administrative burden as it needs to be
drafted and negotiated between the authorities. Even if the need for a MoU is usually quite
well recognised, the negotiation of precise terms may take some time. MoU have positive
impacts on ensuring the cooperation of authorities. Indirect impacts include the exchange of
good practices as well as growing confidence in the other inspecting authorities. Sharing of
data or creation of new databases may require specific access to databases or
implementation of new communication channels, which may incur costs.
Similar to co-ordination of control activities within Member States, co-ordination and cooperation on cross-border inspections and other controls can also place significant
administrative burden on businesses. For example, a company could be located in one EU
country and also do business in another. The company would need to comply with the
locally enforced EU regulation, local regulation and local supervisors in both countries. If
cross-border cooperation is not effectively carried out, companies may risk having to comply
twice (or more) with essentially the same rules, reporting requirements, inspections and
enforcement procedures. Consequently, the cross-border costs rise as an effect of
differences in implementation and enforcement111. If procedures were harmonised mutually
recognised and inspectorates co-operated effectively, administrative burdens and costs for
the company would be reduced. EurInspect highlights the following as important in
improving co-operation across borders and reducing business costs:






“More cross-border co-operation between inspectorates: Intensified research into
possibilities for more effective cross-border co-operation between inspectorates and
supervisory authorities including more attention to better cross-border regulation
and enforcement; Visible support for inspectorates and other supervisory authorities
that effectively work together in Europe; More training of inspectorates and
supervisory authorities;”
“More transparency for businesses regarding differences at the EU level through
exchanges of information on cross-border enforcement, inspection and supervision;
Harmonise differences in implementation of EU regulation;”
“Increased mutual recognition of national procedures in cross-border activities and
promotion of harmonised procedures through good tracing and tracking; Where
possible accept single inspection or supervision per activity;”
“Reduction of inspection by more risk-based supervision and inspection, with greater
effect; Introduce if proportionate a single supervisory authority per policy area,
responsible for reduction of cross-border costs of supervision and inspection in
Europe by introducing more risk-based inspections per policy area;”
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“Make e-solutions more accessible for inspectorates in the different Member
States.”

The principle economic benefits of improved trans-boundary co-operation on control
actions are to ensure a level playing field for business across a boundary and effectiveness
of inspections. If businesses (e.g. farmers) on one side of a frontier are subject to a control
regime which allows greater non-compliance than the equivalent business across a frontier,
then unfair competition can result. Furthermore, the economic disbenefit of the
environmental damage caused may transfer across a frontier. For example, pesticides used
in a non-compliant way in one Member State may not affect a drinking water source in that
Member State, but one downstream, with resulting significant costs for water treatment.
Trans-boundary co-operation: Ireland and the UK112
A working group under the Irish Environmental Enforcement Network was set up to deal
with illegal waste movements out of the Republic of Ireland. This working group uses the
combined skills of the local authorities, the EPA, government departments, An Garda
Síochána, the National Bureau of Criminal Investigations, and the authorities in Northern
Ireland to identify the issues that need to be tackled and to work together towards better
enforcement. This includes joint enforcement action, such as co-ordinated action in Ireland,
Northern Ireland and Scotland. The impacts of this co-operation is to ensure criminals do
not use borders to escape detection and, therefore, to increase markedly the efficiency of
compliance enforcement.
Social impacts
The particular social impacts from greater trans-boundary co-operation on control are those
underlying the justification for all trans-boundary co-operation, i.e. increasing social
cohesion across Europe’s frontiers as well as enhancing public confidence in the inspection
and enforcement process across Europe. Non-compliance with environmental law is one
specific threat to such cohesion. If communities feel that lack of obedience to the law is not
being address across a border and they suffer as a result, then this can be a source of social
tension. Thus improved trans-boundary co-operation has important social impacts which
are part of the driving purpose of the EU.
Environmental impacts
The environmental impacts arising from improved trans-boundary co-operation on control
will vary according to the type of trans-boundary interaction. Control may be needed to
target a pollution source which has trans-boundary impacts. In other cases more integrated
co-operation is needed, such as for river basins with sharing of information on pressures
and co-ordinated control of these.
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It is important to stress that there are important aspects of trans-boundary co-operation
which are not localised. This is particularly the case with shipments of waste, CITES, etc., and
also in the case of the protection of migratory species. Co-operation through sharing of
intelligence and experience is needed to ensure that there is effective control across the EU
and across all its borders and that weak elements do not result in transfers of
environmental problems, etc.
Follow-up to control actions
Description
Enforcement authorities in different countries have different possible enforcement tools
available from the stage of informal warnings to the criminal enforcement. In general,
competent authorities have enforcement policies or guidelines describing how to treat
violations and what actions should be taken.
Enforcement actions would normally be expected to result in a follow-up action and this is
important for the control chain to be effective and for transparency with stakeholders. The
follow-up activities can be considered to be of the following types:






Administrative responses to enforcement actions.
Use of sanctions where there is non-compliance.
Causing illegal activities to cease.
Taking remedial action in the case of environmental or other harm.
Directing investment to help reduce the compliance gap.

Administrative responses may include anything from a simple report of an inspection to the
operator noting that there is compliance to warning letters in the case of small
infringements. Sanctions range from small civil fines to extended custodial sentences
depending on the severity of the offence. It is important to note that much EU
environmental law requires that sanctions be put in place by Member States in the case of
non-compliance and that these are proportionate and dissuasive. A key aspect of an
effective control chain is to determine the effectiveness of sanctions – i.e. whether they are
dissuasive and amend the approach if needed. Alongside the use of sanctions, it may be
appropriate to require an illegal or non-compliant activity to cease. Powers need to be in
place to achieve this.
Apart from the immediate response to the activity itself and the individual involved, a key
follow-up action may be to seek remedial action where there is harm caused. The
Environmental Liability Directive establishes a liability regime for certain types of harm, but
liability regimes are often wider at Member State level. For different issues and parts of the
acquis, the obligation to restore may be appropriate within the control chain.
Finally, assessing compliance performance overall allows for a reconsideration of the
compliance gap (which is a necessary contributor to developing the control strategy – see
above). Thus one follow-up action is to reassess the compliance gap and inform (or develop)
financing plans to address the gap (where this is needed).

149

Economic impacts
It is generally discouraged for inspection authorities to keep fines from successful
prosecutions to help fund their activities. This is to avoid creating any perverse financial
incentives for regulators that might influence their choice of sanctioning tool. It is also
accepted, in most countries, that revenue streams should be separated to avoid perverse
incentives and regulatory capture113.
In certain MS (e.g. in the UK and France), enforcement actions are being streamlined to be
more proportionate to non-compliance. More emphasis placed on administrative versus
criminal response to non-compliance allows decriminalisation of less severe violations and
makes enforcement more expedient and efficient. Countries are also taking more account
an offender’s economic benefit from non-compliance. Economic methods to calculate and
extract this benefit via monetary penalties are used in the United States and, increasingly, in
the UK and the Netherlands114.
The appropriate follow-up actions (sanctions, etc.) have economic impacts. Of course the
imposition of fines through administrative or criminal procedures is a cost to the business or
individual, but this is for failure to obey the law and should be regarded as necessary.
Furthermore, the deterrent effect of such penalties is important for businesses which are
compliant. Such businesses suffer from unfair competition with those who routinely ‘cut
corners’ with the laws on environmental protection. For example, illegal export of WEEE is a
significant loss of material for recycling businesses in Europe115. Farmers who do not take
the necessary actions to protect waters or habitats may be at a competitive advantage to
their neighbours who are compliant. Thus the use of penalties is an important aspect of
ensuring a level playing field within the single market.
A specific aspect of follow-up action is reporting on control activities, including use of
warning letters, etc. Such communication is critically important for those being regulated. It
presents them with the information either to reinforce their compliant behaviour or to take
the necessary steps to avoid future non-compliance. Such actions help businesses to plan
investment (if needed) within business plans, which are less costly than reaction to future
non-compliance. Furthermore, it has to be emphasised that not all advice to avoid noncompliance results in any costs. For example, in the case of CITES, traders and shop keepers
can react to warnings in ways that do not result in costs from stopping specific purchases,
but do avoid future fines for non-compliance.
The specific element within follow-up action to require those who damage the environment
to restore it has potential economic impacts. The costs of restoration would, of course, be
significant to those who have committed offences. However, this can be viewed as
113
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consistent with the need to make sure that non-compliant or criminal activity does not pay
and is also consistent with some concepts of restorative justice. Furthermore, it increases
deterrence. However, this element may also have positive economic impacts for others who
use the environment, e.g. users of water that becomes polluted. Indeed such economic
costs of damage may ordinarily be passed to consumers if companies have to increase costs
to accommodate such damage.
Social impacts
The principle social impacts from follow-up actions, such as use of sanctions, arise from the
economic impacts on businesses as set out above, i.e. benefits to business result in knockon benefits to employment, etc.. Alongside this, the use of appropriate sanctions is
necessary for the rule of law to be seen to be upheld. People compare the penalties
imposed for different types of offences and lack of use of sanctions in many cases sends the
signal that the environment is not as important as other aspects of community wellbeing.
The specific element within follow-up action to require those who damage the environment
to restore it has potential social impacts. Communities view the damage to local
environments as a significant loss to the community. That this has been done through the
actions of businesses or individuals who are acting in a non-compliant or illegal manner can
even appear as an affront to the legitimate concerns of community cohesion. As a result,
communities look to the relevant authorities not only to prevent this happening, but to
restore damage when it does occur. This element of the control chain, therefore, has
important impacts both for social cohesion and wellbeing as well as for the social contract of
the relationship between communities and relevant governmental authorities. The type of
loss experienced by a community would, of course, be highly dependent on the
environment and the damage caused and each case is different – from damage to a water
body with which the community frequently engages (e.g. as a drinking water source and for
recreation), damage to a neighbouring wilderness area or degradation of air quality for the
community.
Environmental impacts
The environmental impact of the use of follow-up actions to control activity is of two types.
The deterrence effect of the use of sanctions contributes to avoiding future environmental
damage. The nature of this damage and its location (which of course can be global) will
depend on the legislation in question.
The use of inspection reports, warning letters and similar communications are important to
avoid future damage. Such follow-up is, therefore, critically important. For some types of
environmental regulation there is a permitting or licensing process and this provides an
opportunity for a regulator to talk to a business or individual effectively to improve their
behaviour and enhance compliance. However, for many issues enforcement is the first point
of contact and, therefore, good post-control communication is a critical opportunity to
avoid future non-compliance and deliver environmental protection.
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A critical environmental impact from effective follow-up action is the obligation on those
causing environmental damage due to non-compliance with the law to restore the damaged
environment. Such damage may occur through pollution or damage to habitats, etc. In some
cases the damage may be extensive. The EU’s environmental liability regime covers this to
some extent, but national regimes are often broader in scope. In any case, these tools must
be used to ensure damage is reversed and environmental benefits are delivered.
Transparency and role of the public
Description
The public represent a critical element of the control chain. Citizens can be important in
identifying incidents or risks of non-compliance. They are also important in helping to shape
the priorities for control strategies and individual enforcement work. The specific
requirements on access to information and justice are already addressed within relevant
Directives.
This element of the control chain includes two issues:
1. The disclosure of inspection related information to the public.
2. Mechanisms to allow for active engagement of the public in elaborating elements of
the control chain.
The following documents should be made available to the public in order for the public to
understand the priorities and capabilities of governmental bodies to enforce the law:







The control strategies described earlier, including assessments of compliance gaps.
Control or inspection plans described earlier.
Analyses of the capacities of enforcement institutions necessary to address
compliance gaps.
Formal agreements on inter-institutional co-ordination and transboundary coordination.
Individual administrative, criminal or other actions taken in response to incidents of
non-compliance.
Policies of control institutions regarding the application of sanctions and other
follow-up actions.

Active engagement of the public (e.g. via consultation) should be sought on the
development of control strategies and priorities for inspection plans and enforcement
policies. In some cases the public or civil society plays an important role in detecting or even
helping to enforce the acquis (e.g. on species protection or CITES). In such cases the control
strategy should identify where this is the case and encourage such active engagement. At a
higher strategic level, however, it is difficult to prescribe details of what this should mean.
Finally, it should be noted that developments in information sharing and reporting on the
environmental acquis will aid public participation. Inter-operable databases between
Member States and EU level institutions will allow for more rapid sharing of data for
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different purposes. This will also allow public access to data and the ability to compare
performance across Member States.
Economic impacts
As seen in the section on compliance promotion and awareness raising, awareness raising
and activities to communicate information (e.g. guides, handbooks, posters, leaflets,
toolkits, websites (including tweets), seminars, networks, campaign, etc.) can be quite
costly. For example in 2011, the Ireland Environmental Protection Agency spent € 536 584
on advertising and communications activities116. However, informing the public and seeking
public consultation can contribute to a more effective inspection system as civil society
plays an important role in detecting non-compliance and putting public pressure on
businesses to comply.
The use of public disclosure is also closely related to the public access to environmental
information in general and compliance information in particular. Examples have been seen
of countries using instruments of environmental information disclosure to trigger market
reactions and community pressure against violators. For example, in 2000, the EU created
the European Pollutant Emission Register, the first EU-wide register of industrial emissions
into air and water, and is now replacing it with a broader European Pollutant Release and
Transfer Register (E-PRTR) also cover releases to land, waste transfers, etc., In France, Local
Information and Dialogue Committees (CLIC) are dedicated to informing the public about
the risks and performance of Seveso high-risk industrial installations.
Transparency is a central element of effective regulation and supports accountability,
sustains confidence in the legal system, makes regulations more secure and accessible, less
influenced by political or special interests and therefore more open to competition, trade
and investment. Without transparency on how inspection authorities are organised and
how they work together, additional burdens are imposed onto businesses. This is because
they are not aware of how inspection authorities operate, who sets their objectives and
goals, how independent they are and who is accountable for their performance 117.
The economic impacts of improved transparency are positive, based on greater confidence
of stakeholders in business compliance with environmental law. Lack of knowledge can be
an impediment to business reputations and transparency overcomes this. Furthermore,
compliant businesses will benefit from consumer reaction to instances of non-compliance
by competitors being publicised.
The publication of regulatory plans, enforcement activity, etc., also provides business with
the opportunity to engage directly with the public based on these publications, promoting
their own good practice. For business the publications from governmental bodies reflect an
objective assessment of their performance and help overcome trust barriers that can arise
when business produces its own information.
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Social impacts
Transparency of different elements of the control chain has significant social benefits. The
operation of governmental bodies enforcing the law is a social contract requiring buy-in
from the public to the objectives and actions of those bodies. A lack of transparency raises
concerns about the operation of these bodies (whether justified or not).
Transparency is not only about the relationship between public bodies and the public. It also
highlights issues in the relationship between the public and regulated activities. Business
reputations are at stake and good environmental performance can enhance the relationship
between the business sector and public.
Transparency is a first step, but more efficient is the concept of active engagement. This
brings the public, local communities, etc., into an understanding of the importance of
environmental compliance and the priorities of government bodies and allowing those
bodies to understand public bodies. This brings the public, at least sometimes, into the
control community to the extent that they contribute to control actions (e.g. on species
protection). This type of administrative-public relationship is an important benefit from this
element of the control chain due to its benefits of social cohesiveness.
It is important to note that importance of transparency or active involvement depends on
cultural contexts. Some Member States have greater traditions of active involvement than
others (see box for an example) and this will affect the extent of the social impacts of this
element of an improved control chain. However, it also has to be noted that greater
emphasis is being given to public engagement (e.g. ‘active participation’ under the Water
Framework Directive) and cultural expectations are changing. Therefore, the social impacts
of this element of the control chain could be expected to increase over time.
Variation in public involvement affects control chain choices
The BEST project examined best practices in the Member States on environmental
permitting and inspection. One approach in several Member States to reducing burdens has
been to, where appropriate, move from provision of bespoke permits to standard permits
or notifications. When this was proposed in Finland there was considerable opposition due
to the fact that moving to notifications removed the opportunity for the public to comment
on permit applications. In many Member States few comments are received for permit
applications for such small activities, but this is not the case in Finland where there is very
active engagement with the permitting process. Therefore, this proposal was not proceeded
with118.
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Environmental impacts
Increased transparency results in environmental benefits through providing a pressure to
ensure the efficiency of the control system. Information on the performance of regulated
activities and illegal activities as well as information (plans, evaluations, etc.) of control
authorities throw the spotlight on the control system as a whole and individual elements
within it. This all provides added impetus to comply and undertake efficient controls. These
are preconditions for delivering environmental benefits. The specific nature of those
benefits would depend on where efficiencies are enhanced by transparency.
Transparency also engages the public with control actions themselves. For some specific
areas of compliance assurance the public can play an important role in the detection and
reporting of non-compliance. Increased transparency helps to bring the public into a control
‘community’ and, therefore, this additional detection can deliver further environmental
benefits.
Evaluation of performance of the control strategy and national inspection bodies
Description
The above sections follow the different elements of the control chain from the development
of a strategy to the individual facets of effective control and enforcement. The final
necessary element is evaluation of the control chain. It is important to note that individual
strategies and plans developed within the control chain also require their own evaluation
processes. Inspection plans should be evaluated to determine if the actual control activities
matched those predicted, that resources were correctly allocated, which problems
occurred, etc., in order to provide the basis for the next plan. Compliance promotion plans
or strategies also require evaluation – how is the regulated community changing behaviour
as the result of information/advice given, which types of support activity are most effective,
etc., in order to improve compliance promotion and hence reduce risks of non-compliance.
However, the overall control strategy also requires evaluation.
A key requirement of the control chain would, therefore, include the need for the periodic
evaluation of the control strategy, taking account of revised (and improved) understanding
of the compliance gaps across the acquis and the effectiveness of different elements of the
control chain in reducing these gaps. Evaluation should also include consideration of wider
priorities of smart regulation and opportunities arising from improved technologies, etc.
Evaluation should also include transparent consultation with stakeholders to obtain their
views on the effectiveness of the control system and future priorities.

Evaluation of farm visits in the UK
The UK National Audit Office (see Annex I, UK case study for full details and reference)
undertook a study ‘streamlining farm visits’ in 2012. This reviewed the effectiveness of
governmental visits to farms, including those for environmental inspections. While it noted
that the relationship between numbers of visits and compliance was complex, it was critical
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of enforcement bodies for failing adequately to analyse this relationship both to deliver
better enforcement and to reduce administrative burdens on farmers. It was also critical of
the fact that 83% of farmers surveyed said that they regularly have to supply the same
information to more than one government body, illustrating lack of sufficient interinstitutional co-ordination. Having said this, the Environment Agency has sought to better
target farm visits, reducing them by about half since 2007, but with a small increase in the
rate of detection of non-compliance.

Economic impacts
Evaluation of inspection activities has the potential to reduce unnecessary business costs. If
control actions are not properly targeted, business can be subject to unnecessary burdens.
Evaluation can examine the information supporting risk-based approaches, the
effectiveness of self-auditing and reporting, etc., all of which aim to reduce business
burdens. Furthermore, if the evaluation is open to stakeholder inputs, businesses will have
the opportunity to raise issues of the costs of control and present ideas for improved
targeting of control activities.
Evaluation should result in an increased efficiency of the control chain. This, therefore, links
to the improving the impacts of improved compliance as set out in the introductory section
on the control chain as a whole, i.e. helping to deliver a level playing field for business
across the EU. Evaluation helps to deliver these economic impacts.
There are a variety of methods used to assess the performance of inspection authorities and
their control strategies. Methods include for example independent audits, publication and
review of annual reports, benchmarking against performance indicators, carrying out
surveys of local authorities, etc. All of these activities imply some level of administrative
burden on both regulators and operators; however contribute to ensuring overall
compliance and improvement in national inspection systems.
Concerning the publication of annual reports, MS already partake in this activity, especially
when required by specific environmental legislation (e.g. under CITES, MS are required to
publish annual reports on all trade in specimens of species and biennial reports on
legislative, regulatory and administrative measures adopted by the country to implement
and enforce the regulations).
Annual reports provide important information on how a particular inspection authority has
performed and are useful for financial reporting. However, it is important to consider that
the quality and contents of annual performance reports vary from country to country and
from one sector to another. Reports are usually produced internally. There is a vested
interest in using them to promote the good work the organisation has achieved in the last
year and at times it is difficult to identify weak performance or areas that need
improvement.
Independent audits are also frequently carried out as this allows for independent scrutiny of
inspection authorities performance using a consistent approach so that regulators can be
compared against one another. For audits to be independent they should have a separate
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audit committee comprised of members recruited from outside of the organisation and
ideally from outside of public administration.
Several MS have also adopted formal quality management systems to evaluate the
performance of their inspection authorities. For example, many Directions Régionale de
l'Industrie, de la Recherche et de l'Environnement in France, as well as most provinces and
some municipalities in the Netherlands, have been certified to the ISO 9001 quality
management standard with elaborate sets of targets and performance indicators and
conduct regular self-audits. Belgium also carries out audits of their procedures against
ISO9001 & ISO14001 standards. Finally, the Dutch Association of Municipalities is currently
developing a benchmarking scheme (with voluntary participation) to compare performance
of individual municipalities in environmental compliance assurance.119
Social impacts
The evaluation of the control strategy and national inspection bodies should include an
evaluation of the direct interaction between the elements of the strategy(ies) and actions
relating to enforcement that concern the delivery of specific social outcomes. These include:




Transparency of the elements of the strategy.
Linking priorities for control actions with social/community priorities.
Transparency of the results of control actions and follow-up to such actions.

All of these elements should be part of the development of control strategies and control
actions, but evaluation will determine how well these objectives have been met and enable
refinement of the elements of the control chain better to deliver such social objectives. For
example, evaluation can examine the relationship between the strategic objectives of
control and individual enforcement actions to address problems of higher levels of
environmental degradation/pollution in areas of higher social depredation and, therefore,
how well the twin objectives of environmental protection and improving social conditions
are being combined.
Evaluations should be made public and this provides an additional social impact of
increasing respect for the operation of governmental bodies and the rule of law more
generally. Of course, this impact will be enhanced if such evaluations are open to input from
stakeholders, enabling their views on the implementation of the control chain to be taken
into account.
Environmental impacts
The primary purpose of the evaluation of control strategies and individual inspection
activities is to ensure better targeting of the control chain. Assuming limitations on
resources, intelligence, etc., improving efficiency and effectiveness is critical in maximising
environmental outcomes for the resources that are spent.
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Evaluation should result in increasing refinement of risk-based inspection strategies,
focusing controls on those activities most likely to result in greater environmental impacts.
Evaluation of intelligence-led approaches similarly ensure that the nature of intelligence is
examined and illegal activity is better targeted. This all reduces the environmental impact of
non-compliance. The nature of the environmental benefits could occur across the suit of
issues addressed by the acquis and would depend upon where specific improvements in the
control chain are identified and acted upon. Evaluation should also specifically examine the
effectiveness of compliance promotion activities, identifying where these are effective,
what tools, etc., enhance effectiveness and how better to target awareness raising. This will
further enhance environmental outcomes.
The environmental impacts of evaluation of aspects of the control chain would be further
enhanced if those evaluations are linked with other planning processes where these are
required by the acquis. For example, ensuring such evaluations are undertaken to inform
the development or operationalization of River Basin Management Plans or Marine
Strategies would enhance their utility and enable more precise targeting of measures in the
respective programmes of measures.
5.5

The effectiveness and efficiency of options for instruments to take forward
the control chain

This section analyses the effectiveness and efficiency of the six proposed options. The main
objective is to set out the key advantages and disadvantages of each option and enable a
structured comparison of the options. The basis of this analysis is the baseline assessment
set out earlier in this report. Examples from this baseline assessment will be used to clarify
and highlight arguments as much as possible.
Option 1 - Baseline
This option would not see any significant changes from the situation as it has evolved in
recent years. Some implementation gaps will be addressed in the future, if their cause is a
legally insufficient implementation of the EU law and there is pressure to close this gap. For
all other implementation gaps, which are due to lacking administrative and enforcement
structures it can well be assumed that the situation will not change much from the current
situation as implementation deadlines have passed and without further EU action the
situation would not improve.
There are significant disadvantages to this option:


Currently the implementation situation differs significantly between Member States
and over different sections of the acquis. Sometimes due to the situation before the
implementation of the Directives, the control regime for some parts of the acquis is
very strong while in others significant gaps exist. As robust and transparent control
regimes provide a positive pressure to address weaknesses, it is very likely that those
differences over time will increase.
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This is especially true due to the fact that in many areas analysed in this project it
was found that information on the performance of the control system was seriously
lacking. In many parts of the environmental acquis (e.g.. water or nature
conservation in Spain, Sweden, Germany or Poland) local authorities have a very
important role in the control system. The information base on the performance of
such decentralised control systems is patchy which means that identifying and
rectifying the failures of systems is difficult.

The advantage of this option is that Member States would not face any extra costs for
reporting and similar tasks.
In conclusion the effectiveness and efficiency of this option can be summarised as follows:




Effectiveness: Currently an important part of the potential positive impacts of the
acquis cannot be established, as the control systems do not guarantee a robust
implementation and enforcement of the provisions. The situation is not likely to
change without any intervention making this option not effective.
Efficiency: The option does not impose any new costs but does not address the
identified challenges either.

Option 2 – Non-legislative measures.
This option includes non-legislative measures to improve the functioning of the control
chain in MS. These measures would include an emphasis on network cooperation involving
three key networks, namely that of inspectorates (IMPEL), prosecutors (ENPE), judges
(EUFJE). Network cooperation would aim at promoting sharing of experiences and best
practices. It might be combined with initiatives focussed on awareness raising and
training/capacity building.
The following advantages of this option can be identified:


The differences in the current state of the control systems in Europe mean that many
control systems are very effective and suited to the specific situation. In many areas
analysed in the baseline it was found that the control systems do ensure compliance
in a robust way (e.g.. water in Germany and nature in Sweden). For those control
systems that are working, the non-legislative option would not incur extra costs as
they could operate in the networks in the way most suited to them.



On the other hand the promotion of better networking would enable a better
exchange of best practice especially in decentralised control systems. The baseline
has found that in some systems the differences even within the Member State are
significant and information exchange on best practice is lacking (e.g.. Poland and
Spain). Providing a platform for exchange might help officers to catch up with best
practice.



Some lack of compliance is based on lack of knowledge, for example with CITES,
when tourists purchase souvenirs abroad (not realizing they are endangered and
illegal e.g. elephant ivory). One interviewed expert said: “The majority of cases occur
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in the case of tourists travelling to Germany, e.g. bringing a piece of ivory, a stuffed
turtle, a schnapps bottle with a snake inside, etc. This is a large problem and requires
constant public awareness raising efforts. The currently available internet
information is not sufficient.” Awareness raising efforts could help with that.
On the other hand the following disadvantages are apparent:


The challenges of the different control systems vary widely and the non-legislative
option would only address some challenges while letting others remain unchanged. If
the control systems lack robustness due to lack of information and specialisation of
the competent authorities the network approach might be of use, but if for example
a lack of funds is at the heart of the problem than a network approach will not help
to boost the performance of the challenged systems. In systems with lack of funds
the officers concerned are even less likely to participate in these networking
activities.



Due to the lack of a fixed structure on what a robust system should look like, the
networking activities could potentially focus too much on smaller problems of
already very advanced control systems as these already advanced systems tend to
dominate networking activities. That would be an additional reason for officers in
challenged systems not to participate as their problems are little discussed.

In conclusion the effectiveness and efficiency of the option can be summarised as follows:


Effectiveness: The option could potentially be very effective in tackling all identified
issues that are caused by a lack of knowledge on best practice. On the other hand for
all other root causes of lacking performance (e.g.. budget restrictions) the option is
not likely to be effective. It is also likely that the gains in performance will not focus
on the worst performers as a participation of those administrations in the
networking is less likely.



Efficiency: As potential extra costs are incurred voluntarily it is likely that for all
organisations involved in the networking activity the participation will be worth wile.
So it is likely that the gains in the performance of the control system will be limited
but reaped with relatively little costs.

Option 3 – Upgraded Recommendation
The current Recommendation on minimum criteria for environmental inspections in the
Member States 331/2001/EC (RMCEI) would form the basis for this option but would be
updated and upgraded. In particular, the option would involve the following elements:
widening the scope of the RMCEI to cover additional parts of the environmental acquis, such
as nature protection, clarification of term definitions (such as ‘intelligence-led approach’),
more detailed criteria for organisation, planning, undertaking and reporting the results of
environmental inspections and other control measures. The difference compared to option 2
and the baseline would be that option 3 would involve a structured approach with extensive
non-binding criteria addressing all key aspects of the control chain and covering the wider
environment acquis.
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The following advantages of this option can be identified:


Compared to option 2, the minimum criteria for environmental inspections would
provide a solid benchmark for control systems to test themselves against. Any
interested administration could use those criteria to test whether their control
system would hold the criteria and can be regarded as effective and efficient.



Again compared to option 2, it would be easier for authorities with small budgets
and analytical capacities to apply a fixed framework to their specific case and
compare it with its peers.



Brought together with an on-going monitoring system based on these criteria the
interested administrations could also test their relative quality in respect of these
criteria and learn from these comparisons. Such a monitoring system, even if not
made obligatory, could collect comparable information for all administrations as
benchmarks.



The formulation of criteria for assessment will provide the control systems with the
necessary flexibility as the range of institutional setups would make it difficult to
formulate specific working steps fitting for all Member States and for all parts of the
EU acquis.

On the other hand the following challenges would need to be considered:


As in option 2 the voluntary nature of the approach would make it difficult and
unlikely for authorities with lack of funds to apply the criteria and learn from that
analysis. If only relatively high quality control systems will use the criteria and
provide their information, again the challenged control system might find the
provided information to daunting and the danger of being singled out as
underperformer to high.

The following conclusions on effectiveness and efficiency of the options can be drawn:


Effectiveness: Compared to option 1 and option 2 it is likely that the formulation of
criteria will help authorities to evaluate and compare the performance of their
control systems. But again the voluntary nature of the criteria will make significant
progress for the worst performers less likely.



Efficiency: The voluntary approach of the criteria will ensure that the costs will stay
limited as only authorities that do consider it worthwhile will apply the criteria. As
the criteria provide a structure for an assessment it might be easier for small
authorities to participate in the process.

Option 4 – General binding instrument on criteria on control mechanisms in Member
States
This option would involve developing criteria focusing on the behavioural, governance and
technical factors referred to above (previous section). This option would have a general
character but the concept might need to be supplemented by additional more detailed
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guidance on the application of the provisions of the instrument to specific inspection and
enforcement regimes.
The following advantages of this option can be identified:










Compared to option 2 and 3 a compulsory application of criteria for a robust control
system will provide an incentive for all authorities to evaluate the robustness of their
systems and to improve its effectiveness. The pressure will be especially strong on
current underperformers and authorities that have currently little information on
which to judge their performance.
For underfunded authorities such obligatory criteria and the transparency they bring
will support their bid for the necessary funding, and with that will help them to
improve. The criteria will therefore need to include some notion of resources that
are applied in the control system to help the authorities to assess and compare.
If the criteria are formulated in an open way mainly proscribing the objectives and
not the means of achieving those objectives, the different control systems in the EU
can each find the best way of how to comply with the criteria. The national
implementation of the binding legislation will also allow the Member States to tailor
the criteria to the needs of their actors.
One significant advantage of option 4 could be to ask Member States to provide a
concise plan of their control system with a description of the responsibilities,
necessary resources and indicators to measure the effectiveness. In many areas that
were reviewed in the baseline such a plan could make a difference by forcing all
institutions to think about the system as a whole.
The implementation of the process could use existing national coordination
structures like the German committee between the federal level and states which,
for nature protection, is called LANA (‘Bund/Länderarbeitsgemeinschaft Naturschutz,
Landschaftspflege und Erholung’). There are different committees for different
topics, one of which is concerned with species protection and thus CITES and the
trade of endangered species. These groups meet often twice a year, including
representatives from the responsible state environmental ministries, BMU and the
BfN and – in some states – the representatives from the enforcement authorities.

On the other hand the following challenges would need to be considered:


Again the national implementation will give some leeway to Member States to water
down the effects on underperformers, which will limit the effectiveness of the
option.

The following conclusions on effectiveness and efficiency of the options can be drawn:




Effectiveness: The effectiveness of the option will be significantly higher than the
previous options as the pressure to improve will be highest on the worst performers
and the control systems with little information available.
Efficiency: The costs of the option 4 will also be higher as of all previous options
simply because of its binding nature. This cost will fell hardest on authorities with
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currently little information available. Seeing that this is a necessary precondition for
improvements in their performance the efficiency of the option should also be
superior to all previous options.
Option 5 – Binding instrument setting out detailed requirements for environmental
control in the Member States
This option builds on option 4 of a general binding instrument, but includes much greater
detail on the obligations required of the Member States. Examples of the types of detailed
obligations that could be included in this option are set out in Chapter 3.
This option has the following advantages:







As with option 4, this option is compulsory and, therefore, provides a much greater
incentive for all relevant authorities to improve the effectiveness of enforcement
and control compared to options 2 and 3. This effect will be greatest where current
enforcement and control is weakest and, therefore, will help to close the
implementation gap of the acquis.
This option also includes the other advantages that are seen with option 4 as
described above.
The additional advantage over option 4 is that a more prescriptive instrument would
deliver greater harmonisation between the Member States as some details of
requirements for individual elements of the control chain would be set out in law
and these would have to implemented by all Member States, whereas option 4
provides for greater flexibility for the Member States in how to address the elements
of the control chain.
With greater prescription, relevant authorities will have a stronger basis for ensuring
sufficient resources are allocated by governments to deliver the obligations,
particularly in comparison with option 4 where governments might use the flexibility
to take a de minimis approach.

However, the option has a number of disadvantages:






The level of prescription still needs to be elaborated and it is not clear if it is possible
to define this in such a way to ensure the entire environmental acquis is adequately
addressed. This relates both to the total coverage of the acquis as well as to ensure
that including detailed provisions for higher profile areas of the acquis are fully
appropriate for other areas.
Depending on the level of prescription, it would need to be ensured that the
obligations do not impact in a negative way on good innovative practice for control
in Member States which might not fit traditional models.
There is still an objective to introduce aspects of control within sectoral directives
and a more prescriptive horizontal instrument could have unintended consequences
with respect to interaction between the prescriptive elements in each instrument.
There might be also subsidiarity concerns as the details of how to ensure
implementation of the requirements of directives are the responsibilities of Member
States and this includes the choices for delivering effective enforcement.
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The following conclusions on effectiveness and efficiency of the option can be drawn:




Effectiveness: The level of prescription in this option would drive improved
enforcement and control to a greater extent than options 1-3. If properly
formulated, the additional detail could be more effective than option 4, but there is
the potential for unintended consequences with innovative approaches in some
Member States or addressing control issues in sectoral directives.
Efficiency: The costs of the option would be of a similar order to option 4 and would
apply most to authorities where current control activity is most limited. However,
the option would include prescription on elements which might not be taken
forward by Member States fully implementing option 4 (e.g. minimum frequencies of
inspection or timetables for review of control activity) and, therefore, option 5 could
increase costs unnecessarily.

Option 6 - Combined option including elements of the previous options
The identified advantages and disadvantages of the different options show that a
combination of several aspects of the different options could potentially make a more
effective and efficient option. The number of combinations is large therefore we
concentrate on one combination of option 2 and option 4, which seem to be very promising.
In this option the EU would promote voluntary networking efforts based on existing
networks but additionally a binding instrument would set out requirements for a working
control system for the environmental acquis.
The following advantages of this option can be identified:





As a combination of option 2 and option 4 the advantages of both options do
logically apply.
Additionally, the combination of the two options could bring added benefits. While
the voluntary network activities would normally only draw in interested authorities,
the combination with a compulsion to develop or document a plan for the control
system, would give additional authorities an incentive to engage in the networking
activities.
The combination of the two options would not significantly add to the costs of
option 4 as the networking activities would be voluntarily and therefore will be taken
on only when the authorities deem this to be useful.

The following conclusions on effectiveness and efficiency of the options can be drawn:



Effectiveness: As the networking activities could help national and regional
authorities to catch up quicker with best practice the effectiveness could be even
higher than in option 4.
Efficiency: As on the other hand the costs will not differ much, the combination of
the two options would be more efficient than only option 4.
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6

CONCLUSIONS

6.1

Introduction

This Chapter provides a summary of the findings of this report. It initially describes
implementation and enforcement problems common to the MS studied. It then provides a
comparison of the impacts and effectiveness of the options analysed in the previous
Chapter. The options are then examined for how their impact might vary between the MS
studied and across the different areas of the environmental acquis that were studied.
6.2

Implementation and enforcement problems and best practice common to all
Member States analysed

Detailed summary tables for each area of the acquis covering the five MS were presented in
Chapter 2. It is important to stress that across the control chain within the baseline analysis
there are many examples of good practice, but also severe constraints on effective
enforcement of the environmental acquis in the Member States. There is, therefore, a need
to enhance enforcement institutions, practice and capacity in many instances, which the
options seek to achieve.
Table 11. Conclusions on enforcement problems in the five studied MS
Element of the control
chain
Establishing an
implementation and
enforcement strategy

Compliance promotion
and awareness raising

Sufficient capacity of
enforcement
institutions

Conclusions for the MS
An overall enforcement strategy is lacking in the MS. However,
some elements of such as strategy are available, such as
assessments of particular areas (e.g. UK) or institutions (e.g. SE) or
consideration of issues such as administrative burdens or
particular sectors (also UK).
Compliance promotion is widely seen as necessary to ensure
business and individuals understand their obligations and to
reduce incidents of non-compliance. The MS show a number of
compliance promotion examples, for CITES, farmers water
utilities, etc.
However, in many cases such activity is resource intensive, so that
there is benefit from working with others where possible. Thus
there is greater delivery of compliance promotion to farmers in
Scotland than England. SE has put particular emphasis on working
with farmers in areas of most risk. However, limited resources
limit such activities in PL and ES.
The baseline analysis found very different conclusions on the
sufficiency of the capacity of institutions in the Member States.
For example, the UK Drinking Water Inspectorate reports
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sufficient staffing and budgetary capacity. Conversely, there are
severe constraints in Member States with budgetary problems,
such as Spain and Poland. Furthermore, the County Administrative
Boards in Sweden has significant insufficient capacity.
The nature of budgetary stability also affects capacity. For
example, funding for the police wildlife crime unit in the UK was
confirmed only for one year, affecting its ability to attract staff.
Inspection and
Inspection planning to varying degrees is widely seen in the MS.
enforcement planning The level of planning depends on the type of enforcement activity
– whether proactive or reactive (to incidents). Risk-based
inspection is widely reported as the basis for control activities,
from the UK Environment Agency’s detailed OPRA system, to the
wider use of risk-based approaches by customs. However, while
risk-based planning targets limited resources, it cannot overcome
capacity problems.
Control activities
Within the baseline there are very different types of inspection or
control activity. These include:
 Reliance on self-monitoring and reporting by regulated
entities with minimal site based intervention by regulators
(e.g. for drinking water in Germany).
 Routine inspections to check compliance with operational
conditions (urban waste water treatment, nitrates, etc.).
For the latter there is strong reliance on the minimum
requirements in CAP Regulations.
 Incident-based controls, responding to reported cases of
non-compliance, environmental quality problems,
concerns by citizens (e.g. poisoning of species, pollution
incidents, etc.). SE uses an environmental quality approach
for water, but this is limited in application due to diversion
of effort to other areas of the acquis.
 Intelligence-led investigation, e.g. for CITES and wildlife.
Here there are limitations due to capacity issues, such as in
PL, and with highly devolved administrations.
Co-ordination of
Federal states have highly devolved enforcement structures, as do
control activities within Member States such as SE and to some extent PL. This presents
and between Member challenges for inter-institutional working with national/regional
States
bodies, but the potential for more joined-up local thinking.
However, it also means that it can be difficult to identify the level
of capacity, etc., allocated to enforcement of individual aspects of
the acquis. For example, in SE that enforcement effort has been
markedly reduced with regard to water compared to other areas
of enforcement. There are some good practices in the coordination of enforcement work between institutions (e.g. on
wildlife crime in the UK).
The baseline highlighted the importance of institutions that are
not primarily environmental in scope, such as the customs and
police. There are good examples of their role in enforcing the
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Follow-up to control
actions

Transparency and the
role of the public

Evaluation of
performance of the
control strategy and
national inspection
bodies

6.3

environmental acquis, such as on CITES in the UK. However, even
in the most active cases, environmental enforcement remains a
small part of the function of these institutions and sits alongside
other, often more pressing, priorities.
Follow-up varies between the MS. Civil sanctions have a wider use
in the MS other than the UK, but most seen in DE and SE.
However, in the UK this is changing. As a result, therefore, the UK
has had a larger use of criminal sanctions. However, across all
areas evaluation of effectiveness of sanctions is lacking, so that
judging the variation between MS is problematic.
The UK has, in some areas, established links between compliance
issues and investment (e.g. for water). However, where the
compliance gaps occur in MS with significant budget issues (e.g. ES
and PL), there is a gap between determinations of compliance
levels and investment planning.
The transparency of enforcement activity across the Member
States varies. There are variations in how far enforcement
decisions (inspection reports and application of sanctions) are
published, including within a MS. For some (e.g. UK drinking water
inspections, ES abstraction inspection) this is proactive, for others
(e.g. UK nature protection inspections, much local inspection in
DE) information is on request.
Full review of inspection and enforcement institutions and
processes was only fully identified for some enforcement bodies
in SE and UK. Reviews ask questions about the effectiveness of
inspection and enforcement, compliance promotion and examine
issues of regulatory burdens and links to better regulation
principles.

Main conclusions on the impacts and effectiveness of the options

The following table provides a summary of the impacts of the options analysed in the
previous Chapter. It is important to stress that the main impacts (economic, social and
environmental) of improved compliance result from the environmental acquis as it is
already in place – they are not additional new legal obligations on MS. MS are already under
an obligation to enforce the acquis and so if a new instrument delivers improved
compliance (with associated costs and benefits from the existing acquis), these should not
be perceived as new costs and benefits. The primary distinguishing features of the options
are the administrative impacts of taking forward the options and the effectiveness of those
options.
Clearly, a binding instrument (particularly with balanced reporting obligations) would have
higher administrative costs than non-binding options simply because there would be
reporting obligations, etc. Having said this, improved compliance should result in delivering
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of benefits that are the purpose of the acquis and, therefore, a simple focus on
administrative costs alone would not be justified.
With regard to effectiveness, non-legislative options would deliver some outcomes. Indeed,
the RMCEI has shown this. However, a non-legislative approach is probably easiest to take
forward where enforcement action is easier to specify (e.g. routine inspections for industrial
activities) than where it is not (e.g. incident responses). Furthermore, across the acquis
there are major capacity constraints and some areas of law have poor enforcement as a
result. In this situation a binding instrument would be significantly more effective.
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Table 12. Summary comparison of the options
Option

Advantages

Disadvantages

Effectiveness

Efficiency

1 - Do nothing



No costs

Very low



Very low



No extra costs for efficient
systems
Little other extra costs
Promotion of best practice
Provides a framework for
authorities on how to
measure the quality of control
systems
Provides flexibility to tailor the
criteria to national systems
Provides incentive for the
least quality control systems
to improve
Sets out detailed
requirements to ensure
application in the MS
Should ensure greater
harmonisation between the
MS
Legislation makes networking
more effective

No progress on implementation
No information on performance
Underfunded agencies would
probably not engage
Progress would leave out the
worst cases
It will still be difficult to involve
the worst quality control systems
Some administrative costs



2 – Non-legislative
option







Limited positive
impact due to focus
on better performers



Low due it is nonbinding nature



Higher than option 2



Higher than option 2

Increased costs due to
compulsion
Higher administrative costs



High



High

Difficult to ensure all details
cover the acquis in its entirety
Potential issues of integration of
detailed prescription between
horizontal instrument and
sectoral instruments
None



Relatively high, but
possible problems in
interaction between
instruments



Generally high, but
issues with possible
unintended additional
costs in some MS



High



High

3 – Enhanced
Recommendation

4 – Binding
instrument








Option 5 – Binding 
instrument
with
detail prescription


6 – Combination of
options
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6.4

The implications of the options for the Member States

It is important to note that the options are not specifically addressed to any particular type
of approach in a MS, governance context, etc. The options are generic in character with
regard to enforcement and, therefore, are likely to have some impact in all of the MS
studied.
In the assessment of the options, a distinction was made between the elements of the
control chain and the options for an instrument or other approach which could be used to
take forward that control chain. It was assumed that whichever option was chosen the
control chain as a whole would be addressed by that option. Therefore, in considering the
implications of the options for the MS, it is useful firstly to consider the individual elements
of the control chain and then the instrumental nature of the options to take this forward.
The elements of the control chain are considered in the following table.
Table 13. Implications of the elements of the control chain for the MS
Element of the control
chain
Establishing an
implementation and
enforcement strategy

Compliance promotion
and awareness raising

Sufficient capacity of
enforcement
institutions

Implications for the MS
This element requires an overall strategy to be developed. While
there are some elements of this within the MS (e.g. on better
regulation in the UK) or for individual enforcement bodies (in
several MS), an overall strategy assessing compliance gaps and
setting out the full control needs is not in place. This, therefore,
would have implications for all of the MS studied.
This issue is recognised as important by all of the MS. The
challenge, therefore, is not the principle, but the practice. This is
especially the case where there are large numbers of affected
persons (e.g. farmers for landspreading or the public for CITES).
There are good cases of compliance promotion on these issues,
but for fully effective action considerable resources may need to
be applied. Furthermore, it is not clear how far MS have assessed
the effectiveness of compliance promotion (other than specific
instances) and, therefore, identified the cost/benefit assessment
to determine where this activity would deliver higher levels of
compliance than traditional enforcement action. Thus there are
implications for all of the MS.
Across most of the MS studied, capacity issues have been raised.
This is especially the case in ES and PL, but also within the county
enforcement structures of SE and specific cases in DE and UK,
although for the latter sufficient capacity is noted for some of the
legal areas addressed. As a result, a requirement to determine the
necessary capacity for enforcement would be a major step
forward for most of the MS in communicating resource needs with
government, driving efficiency savings, applying more targeted
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enforcement, etc.
Inspection and
Planning seems to be widespread across the MS enforcement
enforcement planning bodies. However, the basis for planning varies, from detailed
objective risk-based assessment for some authorities in the UK
(but criticised for others) and less for some other MS. Establishing
the criteria upon which plans should be produced (risks, costs of
business, etc.) would have significant impacts on some MS/ some
enforcement institutions.
For authorities tackling crime (CITES, waste shipment, species,
etc.) the basis for planning is different. Effective planning in such
cases requires information/intelligence. Therefore, formulating
criteria for effective criteria in such cases must require an
improved understanding of the enforcement challenges that are
faced. For some MS (e.g. UK on waste), this would have limited
effect, but for others (e.g. PL) this would be a significant step
forward.
Co-ordination of
This issue is recognised as important in all of the MS studied. The
control activities within level of necessary co-ordination will be highly case specific. In
Member States
particular there are good cases of co-ordination between
environmental authorities and police and customs, but this could
be improved in ES, PL and DE.
A specific challenge for effective co-ordination is data sharing and
improved systems for real-time data sharing are required in most
instances in the MS studied.
Co-ordination and coThis is highlighted as important in the study in particular on the
operation across
issue of CITES, as it was for previous studies on waste shipment.
borders
Concern on water enforcement has also be raised by the
Blueprint. However, the major link to problems in this regard has
been via capacity and data sharing concerns (see above), although
provisions on this issue would assist in developing enhanced cooperative arrangements for most MS.
Follow-up to control
The administrative practices for reporting on inspection activity do
actions
seem to be in place in the MS and, therefore, action on this issue
may have little impact (depending on the level of detail). The
application of sanctions is, however, variable. Currently EU law
requires the application of sanctions which are proportionate and
dissuasive, so it is not clear if new provisions would deliver more
than this, other than ensuring a review of practice and highlighting
where sanctions are not used to the extent that they dissuade
future non-compliance.
Transparency and the
The practice of publishing enforcement action varies between and
role of the public
within the MS. It would certainly have implications for all MS to
ensure timely and easily accessible publication of inspection
reports and enforcement actions. However, there is little difficulty
in providing this once commercial confidentiality issues, etc., are
determined. Simply on-line presentation of this information, easily
displayed or searchable is not a major burden, not least because
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all of the authorities do already collect and store this information.
No MS has a systematic review process in place, although we have
highlighted good examples of such reviews, e.g. in SE and UK. The
best practice for reviews is for them to be independent of the
enforcement body, allowing for more objective assessment and
criticism and ensuring full consultation with those affected by
regulation. This would have implications for all of the MS studied,
although those with experience of such reviews (as already noted)
would find such a provision less of a departure from current
practice.

With regard to the options themselves, the following table sets out some conclusions on the
implications each option could have for the MS.
Table 14. Implications of the options for the MS
Option
Baseline

Non-legislative
measures

Upgraded
Recommendation

General binding
instrument

Implications for the MS
This option would largely leave the status quo in place in the MS
(subject to continuing application of EU law current in the process
of implementation). Therefore, the issues summarised above
would remain. Compliance would not be ensured. The MS with
larger enforcement challenges (e.g. ES, PL and SE) would deliver
lower levels of compliance and the uneven playing field within the
EU would remain. Furthermore, for MS under increasing
government budget constraints, enforcement could decline rather
than improve.
The IA questions the effectiveness of non-legislative measures in
ensuring change in the MS. It is difficult to distinguish the MS in
this regard. Where there is guidance, MS that view it as useful will
use it, but that would be driven by the priorities of the MS in the
baseline. Therefore, we do not envisage any real distinction
between the MS that is separate from the distinctions evident in
the baseline. Indeed, with regard to networking, the evidence
suggests greater participation by more active MS, which suggests
potentially more impact in the UK, DE and possibly SE than ES and
PL.
An upgraded Recommendation is not binding, but it could have
greater impact than non-legislative measures. However, where
there are economic and social barriers to improving enforcement
these might not be overcome by a Recommendation. It is likely
that the same MS distinctions will apply in this case.
A binding instrument would affect the MS to a much greater
degree. The degree of impact would be driven by two major
factors. The first is the baseline compliance/enforcement gap. Full
implementation would have the greatest impact on those MS with
the largest gaps (see above). The second is the likelihood of
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implementation. This depends on the political and administrative
character of the MS in address implementation of EU law as well
as the importance the EC places on ensuring implementation. The
MS do have different compliance histories and these may reflect
future application of a binding instrument.
A more detailed prescriptive instrument would affect the MS to a
greater degree than option 4. It would firstly deliver increasing
closure of the compliance gap in a similar way to option 4 and,
indeed, in some cases it would have a greater impact than option
4 as MS would have less flexibility to avoid implementation.
However, the levels of prescription could have significant
unintended consequences with the administrative characteristics
and traditions or innovative approaches in the MS. Thus the costs
could be more significant than expected.
A combined option brings together possible elements of legislative
and non-legislative approaches. These are not specifically defined
and at MS level, difficult to determine the possible variations in
implications for MS.

The implications of the options for the different legal areas of the study

The options are also not specifically addressed to any particular sector of the EU
environmental acquis, but aim to improve the enforcement of the acquis as a whole as well
as its individual elements. Thus the options are likely to have some impact in all of the legal
areas of the study.
As with the MS assessment, it is useful firstly to consider the implications of the individual
elements of the control chain for the different legal areas of the study and then the
instrumental nature of the options to take this forward. The elements of the control chain
are considered in the following table.
Table 15. Implications of the elements of the control chain for the legal areas of the study
Element of the control
chain
Establishing an
implementation and
enforcement strategy

Compliance promotion

Implications for the different legal areas of the study
An overall enforcement strategy would cover all of the areas of
the study. Indeed, one aim is to get beyond individual
assessments. Such an approach would help to overcome the
situation in SE where water enforcement seems to have been deprioritised without clear reasons. An overall strategy would have
to address all areas of law. Within this study, therefore, it would
raise in profile those areas that have been less prominent. This
would likely include non-IED emissions and some abstraction
enforcement and potentially elements of species enforcement.
The importance of compliance promotion is recognised for each of
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and awareness raising

the legal areas of the study. However, it is clearly more prominent
in some areas than others. CITES has a strong element, but it also
should be stressed that it is also generally the case for UWWT and
drinking water, but in these cases the audience is limited to
utilities and results in much self-monitoring or auditing.
Compliance promotion should not be of equal effort for each legal
area, but appropriate to the issue. In the study areas, the sector
requiring most improved awareness raising is the agriculture
sector and, therefore, improved compliance promotion would
assist in better compliance with land-spreading, farm
infrastructure, abstraction and habitats compliance.
Sufficient capacity of
It is clear that apart from differences between MS, there are
enforcement
differences in capacity between the areas of law examined in this
institutions
study. SE has particular capacity issues for water enforcement and
the UK for diffuse water pollution sources and some aspects of
species protection. In ES and PL the main capacity issues arise
away from major utility enforcement and the agriculture sector is
an issue for DE. Ensuring sufficient capacity (or at least
transparent estimates of the necessary capacity) would have
particular benefits for the enforcement of these areas of the
environmental acquis.
Inspection and
As noted earlier, inspection planning is fairly well embedded in the
enforcement planning MS. In some cases there is specific planning for individual legal
areas, in others it is planned by the institution (covering several
areas). Improved risk-based planning would enhance controls for
abstraction and land-spreading in particular and improved
intelligence-led approaches would assist in enhancing species and
CITES enforcement.
Co-ordination of
Some of the areas of law are likely to involve more governmental
control activities within bodies than others. This is particularly the case for any that
Member States
involve agriculture and those involving the police and customs.
This, therefore, covers most of the areas of this study. It is difficult
to identify systematic areas of concern, as opposed to instances.
However, potentially the most problematic will be the agriculture
sector and the competing enforcement priorities between
environmental authorities and payments agencies.
Co-ordination and coCITES and species protection are the most obvious areas to
operation across
benefit from improved cross border co-operation. However,
borders
control of land spreading and farm infrastructure and addressing
damage to habitats are also important in immediate protection of
water and biodiversity across borders.
Follow-up to control
Improved follow-up action through application of sanctions will be
actions
most effective in areas where it has currently been less
prominent. Thus it is more likely to benefit enforcement of issues
such as habitat protection and landspreading and abstraction than
UWWT and drinking water.
Of course, wider follow-up in terms of directing investment for
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compliance will benefit those areas that are investment-heavy –
which are UWWT and drinking water.
Transparency is important for all of the legal areas. There
generally appears to be easier access to enforcement action for
major activities, such as UWWT and drinking water than for
smaller activities, as well as for major application of sanctions.
Therefore, it could be expected that provisions on transparency
would have greater impact on these areas.
The review provisions would apply across the entire acquis. It is
likely that the greatest impact would be similar in distribution to
those areas most affected by improved control strategies as set
out in the first row of this table.

With regard to the options themselves, the following table sets out some conclusions on the
implications each option could have for the different legal areas of the study.
Table 16. Implications of the options for the different legal areas of the study
Option
Baseline

Non-legislative
measures

Upgraded
Recommendation
General binding
instrument
Binding instrument
with detail prescription

Combined option

Implications for the different legal areas of the study
The status quo would leave some areas of the acquis more at risk
than others. In our study this would include controls relating to
agriculture (abstraction and land-spreading in particular), as well
as small point sources (non-IED emissions). Some habitats and
species protection provisions would be less well enforced.
The impact would directly relate to effectiveness and willingness
of MS to apply such measures (see MS summary above). Where
these are less effective, they would most likely be so for those
most at risk in the baseline (see above).
This option would be likely more effective than non-legislative
measures, but with the same distributional consequences for the
acquis as with non-legislative measures.
A binding instrument, if implemented, would, conversely, deliver
greatest benefits for those areas of the acquis which are weakest
in the baseline.
Such an instrument would deliver the greatest benefits where
implementation is currently weakest. However, it would be most
effective where it is possible to elaborate the most detailed
obligations. Therefore, where control actions need to be most
flexible, prescription is less appropriate. For the study areas, for
example, it is potentially easier to prescribe control actions for
regulated objects such as farm infrastructure or WWTPs than for
issues requiring rapidly evolving intelligence led approaches.
This would enhance the effectiveness of the legislative option,
with the same distributional effect.
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ANNEX: CASE STUDIES

Case studies from:
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Poland
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Sweden
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7

GERMANY

This case study addresses the following areas:
Water:



Drinking water
Land spreading

Nature:



Species protection
Habitats and protected areas

Trade in endangered species:


CITES

In Germany national (federal) level competence for the environment is limited and much of
the competence lies with the regional level. In this case study examples are given, therefore,
of regional level inspection and enforcement systems and actions. These are not to be taken
as representative of Germany, but as examples (just as the five Member States in this report
are examples and not representative of the EU as a whole).
7.1

Water: Drinking water

Legislative framework
The implementation of the Drinking Water Directive in Germany is based on the drinking
water regulation (Trinkwasserverordnung120). The responsibility for implementation and
enforcement sits with the regional level. In some regions this is the government department
for health (e.g. Baden-Württhemberg, Brandenburg, Saarland)); in others there are
executive agencies for health (e.g. Bayern, Berlin, Nordrhein-Westfalen).
The actual monitoring and enforcement is conducted on a local level (Kreise und kreisfreie
Städte) by health administrations, which undertake sampling, keep contact with the local
water providers and provide the monitoring data to the regional authorities. For example in
the region of Saxony all monitoring is conducted on the local (Kreis) level. The regional
authorities are responsible for collecting the information and provide support for local
authority staff in the form of seminars and workshops.
Strategic approach to inspection
Generally the regional authorities provide guidance to the local health authorities especially
on implementing quality control plans, which are an important new aspect of the
enforcement policy, setting out the objectives and processes for inspection activity. The

120

http://www.gesetze-im-internet.de/trinkwv_2001/BJNR095910001.html#BJNR095910001BJNG000201310 .
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drinking water regulation includes provisions which prescribe the scale and the number of
samples to be taken.
The local health authorities have to assess at least once a year the quality assurance systems
of the water providers including sample intervals and sample lists. Additionally they have to
sample water at the point of consumption. The water companies have a duty to report if
they find water samples to be over the legal quality thresholds (§ 13
Trinkwasserverordnung).
The local health authorities report to the regional authorities according to the reporting
framework set out in the Drinking Water Directive and guidance from the EC. The regional
authorities themselves report to the executive agency for the environment and the federal
department for health.121
Drinking water as an issue is the joint responsibility of the department of health and the
executive agency for the environment. The system as a whole is organized as a multi-agency
system with regional authorities guiding the processes and local health authorities
conducting the inspections.
For example in Saxony the regional authority organises four regular meetings every year for
the local staff involved in the enforcement and monitoring of the Regulation and serves as
an ad-hoc point for advice throughout the year. On a less regular basis the different regional
authorities also meet with the federal authorities for exchange and strategy meetings.
Inspections
The scope and frequency of inspections are primarily defined by annex 4 TrinkwV 2001122.
The schedule prescribed by the regulation provides an exact list of tests which have to be
conducted and the frequency of those tests. Both the frequency and the tests are subject to
the type of water and supplier which is inspected123.
In the region of Saxony, the local health authorities conduct inspections mainly on the basis
of the schedule provided in the Regulation. Additionally ad-hoc inspections take place when
the water samples provide evidence that water is not acceptable quality. The inspections
scheduling are not based on a risk assessment (but the schedule prescribed in the
regulations is based on some risk measures).
The costs of the inspections to the regulator are born by the regulated bodies and are
therefore also part of the water bills of customers.

121 Bericht des Bundesministgeriums für Gesundheit und des Umweltbundesamtes an die Verbraucherinnen
und Verbraucher über die Qualität von Wasser für den menschlichen Gebrauch (Trinkwasser) in Deutschland,
Dessau, 2011, page 1.
122
Trinkwasserbericht, S. 7. http://www.forumtrinkwasser.de/trinkwasser/qualitaet/artikel/73/trinkwasserbericht.html
123
http://www.gesetze-im-internet.de/trinkwv_2001/BJNR095910001.html
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Awareness raising
There is no published information on the federal level, but only at regional level. In recent
years in Niedersachsen the regional authority (the health executive agency of
Niedersachsen) has provided information and trained the local authorities in developing
quality control plans. The main focus of these quality control plans was the change from a
sample based prevention methodology, which, due to time lags, is only able to detect
breaches when the water has already been consumed124.
The local health authorities conduct prevention work especially on the issue areas of lead,
copper, stagnation, corrosion and legionella. The prevention work includes specific advice
(telephone or face to face), but also training sessions for local inspectors, exhibitions and
other public campaigns125.
On the local level many authorities do not have a written monitoring concept. All local
authorities need to have at least one medical personal, but many nonetheless suffer from a
lack of specialization.126
Follow-up
If breaches are detected the health authority can suspend the water provider. The health
authority has to inform consumers and investigate the reasons for the breach. The health
authority can also grant a temporary exemption for a limited time period, if the breaches
are not deemed to risk the health of consumers127.
The regulation describes in detail the escalation plan. Small breaches are followed up by the
local health authority. If a breach is either long standing or affects a certain number of
people the regional authorities become involved. Regional authorities will also be involved
when temporary exemptions from certain thresholds are granted.
Capacity
Due to the very dispersed structure of the authorities responsible for enforcement general
assessments of the personal capacities of the authorities are difficult. There is some
evidence that cost pressure on environmental administrations is too high and, as a result,
the quality suffers128. In the region of Saxony the budget is regarded to be tight especially
when changes in the regulation have to be implemented as has happened recently. Overall
90 people are responsible on the local level for the monitoring and control of the Directive
(covering 4.5 million of Germany’s 82 million inhabitants). In Saxony, the regulation sets out
124

Trinkwasserqualität -Untersuchungen zu selten, zu spät? Qualitätsmanagement als Präventionskonzept,
Jahresbericht NLGA? 2008/09.
125
Trinkwasserbericht, S. 82
126 SRU – Sachverständigenrat für Umweltfragen, Umweltverwaltungen unter Reformdruck,
Herausforderungen, Strategien, Perspektiven – Sondergutachten, Februar 2007, page 116f
127 Trinkwasserbericht, S.58ff
128
Sachverständigenrat für Umweltfragen, Umweltverwaltung unter Reformdruck, Februar 2007, S. 64,
bundesländergenaue Aufstellung S. 84ff
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in sufficient detail what information needs to be collected and the staff of the local health
authorities is able to cover the full inspections and no extra expertise has to be bought in.
Effectiveness
The local health authorities and the water providers have a duty to report the quality of the
water and the results of the test to the public.129 Every three years the Member States have
to report to the EC on the quality of the drinking water, which is published130.
The drinking water report of the federal department for Health and the Executive agency for
the environment is based on the reports from the regional level and provides detailed
information every three years to change and retarget the inspection programme.
Overall the results of the samples have become better in recent years showing that the
emphasis on monitoring the quality control systems and relying less on ex post assessments
of water quality is successful. The number of nitrate polluted samples has been going down
for the last 10 years (1.1% in 1999 to close to zero in 2010). Overall compliance is good with
most samples complying with over 99% of the microbiological and chemical quality
parameters.
The number of water areas131 where breaches have been detected has increased in recent
years. This is though mainly due to the new structure of the water areas and the greater
detail for reporting. Whether there is a real trend to more non-compliance or a higher
detection rate needs to be analysed in the future.
Important drivers for non-compliant water samples, especially for cadmium, lead and
copper, are the neglect of good technical standards sometimes caused by users installing
the equipment themselves without any professional assistance and quality assurance132.

129

Trinnkwasserverordnung , §21 and Trinkwasserbericht, S. 3
http://www.forum-trinkwasser.de/trinkwasser/qualitaet.html
131
Water areas are defined in the drinking water directive and Germany has currently. The main purpose of
the water areas is that they are small enough to ensure that causes of lacking quality can be identified. If
possible water areas have only one supplier or supplying system. Overall Germany is currently divided for
3
monitoring purposes into 2,360 water areas each providing more than 1,000 m per year for more than 5,000
people.
132
Trinkwasserbericht, S. 3
130
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7.2

Germany: Water: Land spreading of fertilisers

Legislative framework
The provisions of Directive 91/676/EC have been implemented by a federal regulation on
Fertiliser use (Düngeverordnung133) and by regional regulations, for example regional
regulations on storing facilities for fertilizer. These regional regulations will be summarized
to a federal regulation in the future. As many of the provisions are summarized in the “good
professional practice rules” (gute fachliche Praxis), which apply on a federal level, the
changes from such a new regulation on federal level will be small.
Responsibility for the implementation of the Directive sits on the regional level with
responsible authorities134, being mostly executive agencies of the regional governments.
Enforcement is very often further devolved to the local level (Kreis) or to sub regional level
(Bezirke). The responsible departments on the federal and regional level for the
environment and agriculture cooperate on nitrate pollution135. There is a standing Federalregional (Bund-Länder) working group on fertilizer use. As very often the local inspection
authority only acts on the basis of concerns collected by the regional authority, the
cooperation between local inspection authorities and the regional enforcement authorities
is also very close.
Strategic approach to inspection
The federal action programme Nitrat (Nitrat Aktionsprogramm) is implemented by the
regional authorities. The programme focuses on providing information on good practice to
farmers (see below for more details), but also on collecting the data on inspections
conducted by local and regional authorities. The action programme sets out the targets
which all regional authorities need to ensure are enforced.
The inspections are mostly decided on a regional level, but it depends on the region by
which authority they are conducted. In some states this is the regional level, in others the
local level. Cross compliance inspections are more often on the regional level than fertilizer
specific inspections, but this is not uniform. The monitoring is coordinated by the regional
authorities, which collect the results of the investigations, the water tests and report to the
federal level on the outcomes.

133

http://www.gesetze-im-internet.de/bundesrecht/d_v/gesamt.pdf
Nitratbericht 2012, S.46
http://www.bmelv.de/SharedDocs/Downloads/Landwirtschaft/Klima-undUmwelt/Nitratbericht-2012.pdf?__blob=publicationFile
135
Nitratbericht
2012
http://www.bmelv.de/SharedDocs/Downloads/Landwirtschaft/Klima-undUmwelt/Nitratbericht-2012.pdf?__blob=publicationFile
134
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Inspections
A standard inspection collects the following information136:







Reliability and completeness of the nutrient balance.
Files of soil samples and recommendations regarding nutrient load capacity of soil.
Observance of maximum nutrient load.
Compliance with storage instructions for fertilizers.
Compliance of equipment.
Compliance to instructions on the time of manure application, the distance of
manure to water bodies, etc.

The responsible authorities will collect evidence on compliance with the farmer involved
and collect necessary soil samples. The soil samples will then be analysed by specialised
institutes.
Cross compliance controls are 75-80% based on risk, all other controls are based on
complaints and results of water samples. The assessment method for the risk assessments
differs regionally, but takes account of all risks to compliance, including non compliance on
fertilizer use. Specific inspections on the fertilizer regulations are less often risk based (2530%) and more often based on complaints and water samples137. The risk assessment
schedule is based on the size of the farm, animal stock, purchases or sales of fertilizer, and
previous inspection results138.
Awareness raising
The nitrate action programme provides for compliance promotion, awareness raising and
prevention work:







Advice to farmers on documentation and calculation of nutrient balances.
Collection and provision of data for regulatory authorities.
Publication of scientific information on most efficient use of fertiliser.
Modernisation of storage capabilities for fertilisers.
Further development of agro-environmental measures for water conservation.
Further development of a systematic control system.139

For example Bavaria states to have provided information to 150,000 people in 2008-2011
and Hessen has in the same period organized 80 workshops and seminars per year, provided
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182

advisory faxes to over 800 farmers per year and provided an internet platform and guidance
notes.140
Follow-up
The most likely sanction from non-compliance is a reduction in support from the Common
Agriculture Policy, when negligent or deliberate breaches are detected. In cases of
negligence normally the fine is 1%, 3% or 5%, while in cases of deliberate breaches the fine
is at least 15% 141.
The frequency of inspections can also be increased or focused when frequent or major
breaches are detected as with the setup of regional inspection programmes as recently
provided in Nordrhein-Westfalen.142
Capacity
Due to the very dispersed structure of authorities responsible for enforcement general
assessments of the personal capacities of the authorities are difficult. There is some
evidence that cost pressure on environmental administrations is too high and quality suffers
as a result143. Due to the very decentralised structure of inspections no precise information
could be identified.
While some regions have their own laboratories for analysing soil samples, others have
external partners for this. Inspectors need a good understanding of the agricultural practice
and how good practice is defined to assess the decisions of farmers. To provide that
expertise in some regions the farmers’ trade associations play an important part in
providing experts for the inspections.144
Effectiveness
The regional authorities report to the federal level which publishes the nitrate report every
four years in line with the Directive. The regional authorities are responsible for assessing
the performance of the inspection authorities. In 2002 the federal agriculture department
commissioned a full evaluation of the fertilizer regulation.145 The evaluation provided
detailed recommendations on how to improve the practical use of fertilizer and to reduce
the environmental impacts. In particular it recommends that administrative reform, reacting
to the simplification agenda, take account of bottom-up needs determined by
environmental enforcement authorities.
140 Nitratbericht 2012, S.65f
141
BMU+BMELV: Nitratbericht 2012, S. 49
142
Umweltinspektionsprogramm des Landes NRW
http://www.muellerbbm.de/upload/MBBM_Folder_IED_Richtlinie_200ppi_2531.pdf
143
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144
BMU+BMELV: Nitratbericht 2012, Anhang II, S. 65ff
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SRU – Sachverständigenrat für Umweltfragen, Umweltverwaltungen unter Reformdruck,
Herausforderungen, Strategien, Perspektiven – Sondergutachten, Februar 2007, page 120.
http://www.umweltrat.de/cae/servlet/contentblob/467486/publicationFile/36453/2007_SG_Umweltverwaltu
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Examples of good practice are set out below.


A recent evaluation146 confirmed the view that common limits for nutrient use as practiced
in the Netherlands and in Denmark are not suitable for the more diverse soil structures of
Germany. The good practice definitions take account of the different soil structures and
allow more targeted controls.



Overall the results of the nitrate tests show that the number of samples with a very high
nitrate pollution has decreased, but there has not been a decrease in average nitrate
concentrations. If this is interpreted as a response to targeting the highest polluting sources,
this suggests the measures have been important147.

However, the same evaluation explained that many short comings in the enforcement
process stem from unclear definitions, which are either not defined closely enough in the
regulations or handled differently by different authorities.
The nitrate report provides detailed reports on the nitrate pollution to the different water
bodies, the nitrate balance of different regions and the inspection results in terms of
whether farmers are compliant. This information is sufficient to retarget the inspection
system if needed.
A recent evaluation148 provided a list of suggestions for a revision of the fertilizer regulation.
Most of the suggestions were targeting more precise definitions to allow better
enforcement.
Overall the percentage of non compliance found (and punish with subsidy reductions) in the
cross compliance inspections is found to be around 10% and slightly increasing over time
(2007 – 9.5%, 2008 – 9.5%, 2009 – 10.4%, 2010 – 11.2%).
The most important areas of non compliance are measured higher phosphorus pollution,
missing and incorrect nutrient balances and use of fertilizer on non absorbing soils149.
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7.3

Germany: Nature Directives

Legislative framework
The legal implementation of the Habitats Directive in Germany into federal (national) law of
Nature Conservation as a framework law was only achieved in 1998150 (for legal aspects see
Gellermann, 2001151), with amendments to include the marine environment beyond 12
nautical miles in the Exclusive Economic Zone in 2002.152 Under German Federal law, the
Länder are also required to create a system of interlinked biotopes covering at least 10 % of
Germany’s territory. Unlike Natura 2000, this system of interlinked biotopes is not confined
to specially designated habitat types and species, but instead incorporates all native species
of fauna and flora and their habitats. Connecting the habitats is a top priority, even outside
of protected areas.153
In Germany, the delineation, management and monitoring of the protected areas that form
the Natura 2000 network is the responsibility of the 16 Länder, which have their own
ministries of environment and agencies. This federal structure leads to different ways and
methods in site selection, site management and protection within the Länder and implies
the necessity for national coordination in order to achieve a coherent network for Natura
2000.154 As a review of all 16 Länder is not possible within this study, examples from
selected states are provided below for illustrative purposes. The responsibilities of the
Bundesländer include155:






Permanent protection of Natura 2000 areas (official protection, contract-based
nature conservation etc.), including provision of the necessary financing.
Drafting of maintenance and development plans and management plans for Natura
2000 areas.
Establishment of a monitoring system for Natura 2000 areas.
Compliance with the Natura 2000 reporting obligations (Articles 11 and 17 of the
Habitats Directive).
Performance of impact assessment in Natura 2000 areas.

National coordination is carried out by the Federal Ministry of Environment and – both
technically and scientifically (including data aggregation and the final assessment of
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conservation status at the national level156) – by the Federal Agency for Nature
Conservation (BfN, Bundesamt für Naturschutz).157
Strategic approach to inspections
There is not a specific overarching policy, but rather the different relevant legislative items
all contain their own control mechanisms which must be observed simultaneously. In the
event that monitoring activities reveal that conditions have worsened, an investigation will
be conducted to find the cause. When this is not anthropogenically caused, the issue cannot
be pursued (e.g. due to climate change). However, when anthropogenic reasons are found
to be responsible, the individual is obliged to restore the site to the original conditions.
Should they not comply, legal action can be taken which may result in punishment. 158
The current techniques for management planning are characterized by an intense and
productive involvement of local and regional stakeholders. In Schleswig-Holstein, this is
particularly true via the Local Actions (see below). In order to increase the associated
additional transparency, the results of the planning process - the management plans – are
now made available in Schleswig-Holstein on the internet as well as the results of
monitoring activities159. This is done by means of a publicly acceptable version of the plan,
taking into account the need to protect personal data, which means that e.g. maps with the
representation of private ownership do not contain any names in the available documents.
With this approach, not only is the transparency of the process increased, but the need for
information such as planning offices for various applications - intervention schemes, EIA,
eco-account etc. – are addressed.160
In Schleswig-Holstein, there are also events planned surrounding the development and
finalization of management plans which are open to all interested stakeholders to provide
input and help determine which measures will be included in the plan 161 and a regularly
published newsletter162.
Inspections
Article 11 of the Habitats Directive requires MS to monitor / observe the conservation status
of natural habitats (Annex I) and species of European interest (Annex II, IV and V). In a multiyear consultation process, the German federal government and the Länder have agreed on
a uniform approach for monitoring under the Habitats Directive and have compiled a
156
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national monitoring plan. The national monitoring concept and additional information can
be downloaded163. Accordingly, the following activities are coordinated with the nature
conservation agencies of the Länder164:







Adaptation of existing approaches (primarily to arrive at a uniform cross-national
survey method).
Cross-national coordination of monitored parameters, field survey methods, survey
intervals, sample sizes and sample distribution.
Development and coordination of methods for identifying areas and habitat sizes.
Utilization of synergies with other on-going survey programmes (e.g. monitoring
under the EU Water Framework Directive, the National Forest Inventory, and habitat
mapping programmes).
Design of databases for data aggregation and analysis.

Taking the state of Schleswig-Holstein165 as an example, on-going monitoring
(kontinuierliches Monitoring) is conducted. This requires that every six years all designated
Natura 2000 areas are monitored once by independently contracted biological offices and
information on which habitat types and species are present and their condition will be
gathered; in the scope of these monitoring activities, it can be determined if measures have
been implemented (i.e. when the conditions have improved) or not (i.e. when the status has
worsened). 166 The classification of the review may vary depending primarily on a traffic light
scheme, with green being favourable in the evaluation, yellow corresponding to inadequate
and red being poor.167
Within Schleswig-Holstein, the responsibilities are distributed as follows168:



The upper nature conservation authority (Oberenaturschutzbehörde) creates
management plans.
‘Local actions’ (Lokale Aktionen) are a Schleswig-Holstein method allowing for a high
degree of responsibility to be shared with the regions and local stakeholders in the
implementation of Natura 2000. The actions are technically competent support
structures that are largely independently responsible for the management of Natura
2000 sites. The Ministry of Agriculture, Environment and Rural Areas (MLUR) promoted
a special directive (guidelines for the granting of aid for the work "Local alliances" for the
implementation of Natura 2000 in Schleswig-Holstein; Amtsbl Schl.-H. 2007 p 63). In
addition to the drafting of area-specific management plans, other tasks include the
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actual implementation of management measures and a wide range of information,
consulting and educational work.169
The lower nature conservation authority (Unterenaturschutzbehörde) – responsible for
the implementation of the measures within the management plans; receive information
themselves on whether or not the measures are being implemented or if
illegal/forbidden activities are being carried out; they receive information from
anonymous complaints, their own knowledge or the Local Actions:
o When complaints are received or knowledge exists of wrongdoing, they are
legally obliged to become active in the matter and engage in discussions with the
individual or group committing the action. The original condition of the area
must then be restored.
German Association for Nature Management (DVL) in Schleswig-Holstein serves as a
coordinating body which is responsible for initiating new and supporting existing
communication and coordination between the Local Actions in the state.170
Biological Offices – are involved in the implementation of measures, which are outlined
within the respective management plans.
Four integrated nature protection stations in Schleswig-Holstein – regional
structures/institutions employing one person as manager and 1-3 additional employees
that monitor a specific area; the stations belong to the governmental nature protection
administration; when non-compliance arises, they can report the activities to the
responsible nature protection authorities.
Association for Rural Development (Landgesellschaft) enters into agreements with
individual farmers and monitors whether or not the measures which were agreed upon
are being implemented as such.
Externally contracted offices – are contracted to undertake the monitoring activities as
part of the 6 year rotations.

In Schleswig-Holstein, there is cooperation and interaction taking place between the Local
Actions (who are ‘on the ground’ and aware of developments, non-compliance, etc.) and the
lower nature conservation authority. When the Local Actions report non-compliance to the
lower nature conservation authority, they are legally obligated to follow-up on these claims
and take the appropriate actions. Additionally, when claims are reported directly to the
upper nature conservation authority, they will be relayed to the lower nature conservation
authority and await follow-up actions.171
The German Natura 2000 monitoring scheme was compiled and developed as a nationally
compatible, sample-based monitoring system. This sample-based monitoring meets the
requirements of Article 17 of the Habitats Directive on a biogeographical level, but does not
allow any conclusions about the conservation status of the habitat types and species in each
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specific area.172 Specific parameters are used to record population sizes, habitat attributes
and the degree of derogation of species and habitats across their range in Germany. As far
as possible, existing monitoring programmes are included in the concept, e.g. monitoring
under the Water Framework Directive for fish species.173
As part of the monitoring scheme, the following types of monitoring are carried out 174:




Regular, on-going monitoring as part of the Natura 2000 legislation, as well as the
other policies and laws in place.
Targeted inspections on the basis of anonymous complaints, reports or tips to the
Local Actions and responsible authorities.
Coincidental discoveries (e.g. noticing non-compliance first hand).

Follow-up
The legal procedures for following up on non-compliance vary and are located not only in
the EU or national nature protection legislation, but also in the state legislation (e.g. the
State Act for the Protection of Nature, State Preservation of Historic Monuments Act, Game
Law, etc.)175, which are sometimes stricter.176 These legislative items vary greatly across
Bundesländer and are therefore not able to be more generally outlined on a federal level.
Capacity
In Germany, limited information is available on capacity-related issues. However, the
estimated annual habitat management and monitoring costs combined with management
planning costs amount to 17.9 million Euro; the average annual per hectare costs for habitat
management and monitoring is 59.39 Euro.177
It is difficult to estimate the number of inspectors as those responsible are also involved in
other fields and areas, such as the water and species protection directives. 178 External
experts are hired for monitoring activities (biologists). Within the nature protection agencies
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and Local Actions, there are experts in the areas of: town and county planners, landscaping
engineers, biologists.179
Effectiveness
There is no central, overarching committee that coordinates and collects all of the relevant
information, but the upper nature conservation authority informally adopts this role to a
certain degree. They see to it that the lower nature protection agency take action when
non-compliance has been reported.180
A publically available report to the EC is due every 3 years for the Birds Directive and every 6
years for the Habitats Directive (Article 17). The on-going monitoring activities (carried out
over a six year period) are presented to the EU as part of the mandatory 6-year reporting
requirements under the Habitats Directive and are then published.181 The national report is
compiled on the basis of the Länder reports and presents information on the conservation
status of habitats and species by biogeographical region, not the status of individual areas.
More specifically, the report contains information on182:
o
o
o
o

Natural ranges.
The area of habitat types and occurrences of species.
Specific structures and functions of the types of habitats.
Future prospects.

In Schleswig-Holstein, for example, monitoring results are also presented by area at
www.natura2000.schleswig-holstein.de and are accessible to the public.
Schleswig-Holstein’s way of implementing Natura 2000 as an intense cooperation-oriented
process with the participation of regional stakeholders from agriculture, forestry, water
management, tourism, local communities, conservation and other important for the region
groups has been recognized on a European level. This recognition supports a successful
implementation path in Schleswig-Holstein (in part through the informally developed ‘social
controls’), which is also crucial for the acceptance of the Natura 2000 network. 183 As part of
this approach, the ‘Local Actions’ serve to enhance the effectiveness of monitoring as they
have a strong overview of and connection with the activities taking place on a regional
level.184

179

Interviewee from the Steering Group `Umsetzung von Natura 2000´ im Ministerium für Energiewende,
Landwirtschaft, Umwelt und ländliche Räume des Landes Schleswig-Holstein
180
Interviewee from the Steering Group `Umsetzung von Natura 2000´ im Ministerium für Energiewende,
Landwirtschaft, Umwelt und ländliche Räume des Landes Schleswig-Holstein
181
BfN and BMU (Hrsg.) (2010). Natura 2000 in Deutschland - Edelsteine der Natur. 75 pages.
182
Projektgruppe „Umsetzung von Natura 2000 Freiwillige Vereinbarungen – Managementpläne“ (2008).
Natura Nachrichten: II 2008.
183
Projektgruppe „Umsetzung von Natura 2000 Freiwillige Vereinbarungen – Managementpläne“ (2008).
Natura Nachrichten: II 2008.
184
Interviewee from the Steering Group `Umsetzung von Natura 2000´ im Ministerium für Energiewende,
Landwirtschaft, Umwelt und ländliche Räume des Landes Schleswig-Holstein

190

7.4

Germany: CITES

Legislative framework
The German Federal Nature Conservation Act (BNatSchG) and Federal Ordinance on the
Conservation of Species (BArtSchV) contain provisions for implementation of the CITES
regulations as well as conservation provisions which go beyond the terms of the
international regulations. The additional national regulations principally cover species which
require protection on the basis of the Birds Directive or the Habitats Directive of the EU.
Furthermore in Annex 1 to the Federal Ordinance on the Conservation of Species, native
species of fauna and flora whose populations are threatened by human intervention are
placed under protection.185
The CITES tasks are primarily divided between the BfN (Federal Agency for Nature
Conservation) and the 16 State (Länder) Authorities (Landesbehörden). State authorities
have powers for issuing intra-community certificates, to carry out investigations and for
controlling trade within the EU.186 Utilizing their organizational authority, the German
Länder have regulated select responsibilities differently. Thus, the enforcement of CITES can
be designated as follows:
1. to the lower level in the counties and larger cities (Landkreisen und kreisfreien
Städten) (e.g. in North Rhine-Westphalia),
2. to the middle level of the regional councils and district governments
(Regierungspräsidien bzw. Bezirksregierungen) (e.g. in Hessen), or
3. to the upper level by a central state authority or country operation (zentrale
Landesbehörde bzw. Landesbetrieb) (e.g. in Lower Saxony, Brandenburg). 187
Additional responsibilities are also divided as follows 188:




Federal Ministry for the Environment, Nature Conservation and Nuclear Safety (BMU)
is the enforcement agency for the contact with other Member States, the CITES
Secretariat and the EC. The BMU provides suggestions for the COPs and sends the
Secretariat the annual reports on the implementation of the convention in Germany.
The Federal Agency for Nature Conservation (BfN) is the designated Management
Authority responsible for the enforcement of the EU Wildlife Trade Regulation and
consequently of CITES, including recognition of animal and plant breeding
establishments. BfN also serves as Germany’s scientific authority under the Regulation.
The tasks of the scientific authority include:
o Assessing applications for import/export permits for compatibility with
conservation requirements;
o Compiling basic data on the conservation status of individual traded species;
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o Further processing of live animals and plants as well as non-living samples of
strictly protected species which have been seized by customs;
o Approval of caviar packers;
o Advising on and conducting training, and
o Compiling enforcement aids and checklists.
Customs authorities (Zollbehörden) are responsible for the monitoring of CITES
legislation in trade with third countries. This includes animals and plants that are subject
to import or export regulations of the EU or which are coming from third countries and
require an exception for import or transport by the BfN. Customs authorities will also
impound, seize and confiscate animals and plants when they are lacking the necessary
permits or documents. The responsibilities are outlined in detail in the document "bans
and restrictions/conservation" (Verbote und Beschränkungen/Artenschutz) of the
Federal Ministry of Finance, SV 0832, see also Section 9.1.3.2).
Federal Customs Administration (Bundeszollverwaltung) has the authority to act as an
enforcement authority directly in contact with the CITES Secretariat to exchange
information in the field of conservation crime. The Customs Criminal Office
(Zollkriminalamt) is the national agency for the enforcement of custom infringements
(Zollfahndungsdienst) and for the information and communications of the customs
administration. Other tasks of the Customs Criminal Office include the Market
surveillance, the coordination and guidance of the investigation of the customs
investigation service and communication with public agencies in other states,
intergovernmental bodies, bodies of the EU and associations and institutions such as the
central customs administrative office.
Customs Investigation Service (Zollfahndung) is responsible for investigating criminal
actions committed commercially or habitually (gewerbs- oder gewohnheitsmäßig) or
relating to specimens of strictly protected species.

Strategic approach to inspection
The Enforcement information for Species Protection Law’ (‘Vollzugshinweise zum
Artenschutzrecht’)189 outlines more general information (such as administrative principles,
fundamentals of species protection, etc.) as well as specific information regarding:




189

Powers of enforcement authorities
o Request for information
o Right of access and right to inspect
o Blood and tissue analysis for breeding control
o Seizure for species identification
o Seizure and confiscation
o Order of immediate enforcement
o Confiscation in case of infringements
Criminal and misdemeanour cases
o Criminal and misdemeanour offenses
o Offenses committed abroad

LANA (2010). Vollzugshiweise zum Artenschutzrecht (http://www.bfn.de/0305_vollzugshinweise.html)
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o Investigation (cooperation between authorities, intent detection, powers of
the prosecution authorities in summary proceedings)
Follow-up after a confiscation
o Responsibilities
o Procedure for living specimens
o Procedure for dead specimens and parts and products

Germany has started a process to implement further actions recommended in the EU
Enforcement Action Plan. All relevant enforcement and management authorities involved in
the implementation of CITES have been invited to collaborate on the creation and
implementation of a national action plan. To meet these objectives an Interagency National
Action Plan Working Group (IANAP-WG) was established at the Federal Agency for Nature
Conservation. The IANAP-WG includes representatives from German customs services, the
police, national and local CITES Management Authorities and other enforcement bodies.
The main objectives and targets of this group are:






to improve overall inter-agency cooperation;
to collect and distribute relevant information;
to identify enforcement priorities;
to coordinate public relation activities; and
to control and coordinate adequate training activities.

During the reporting period, as summarized in the Biennial reports190, significant
preparatory input and cooperation was provided to the CITES Enforcement Working Group
of the EC, the Interpol Wildlife Crime Working Group and the WCO Working Group on CITES
issues. Furthermore, numerous exchanges of intelligence with different countries occurred
during the reporting period such as with:






Belgium, Austria, Netherlands and UK on the illegal trade in birds of prey;
Czech Republic, United Kingdom and Belgium on the illegal trade in tortoises;
Czech Republic on illegal transactions of parrots;
Estonia on the illegal transport of whale meat; and
Hungary on the illegal transport of tortoises.

Enforcement authorities report to the Management Authority (BfN) on:




Mortality in transport,
Seizures and confiscations, and
Discrepancy in number of items in permit and number of items actually traded 191

As outlined in the Biennial Report from 2009-2010192, Germany’s CITES Management
Authority of the BfN has issued an electronic CITES Newsletter (‘Artenschutz-Info des BfN’)
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regularly since 2004 which provides information on recent developments on CITES relevant
legislation, on significant infraction cases and developments in illegal trade, on court cases
or on any other issues of relevance to CITES implementation and enforcement government
agencies within Germany. The newsletter is generally well received and is sent by e-mail to
all regional CITES management, enforcement and implementation authorities of the
‘Länder’, to customs and criminal investigation agencies and to the CITES Scientific
Authorities. During the reporting period six newsletters were issued in 2009 and four in total
in 2010.
There is also a committee between the federal level and states which, for nature protection,
is called LANA193 (‘Bund/Länderarbeitsgemeinschaft Naturschutz, Landschaftspflege und
Erholung’). There are different committees for different topics, one of which is concerned
with species protection and thus CITES and the trade of endangered species. In this context,
a special national programme was developed in which discussions and work on certain
topics should be strengthened across Bundesländer boundaries. The group meets twice a
year, including representatives from the responsible state environmental ministries, BMU
and the BfN and – in some states – the representatives from the enforcement authorities.
Inspection
The powers of the Enforcement Agencies (Vollzugsbehörden) include194:
o Requests for information: At the request of the responsible federal and state
agencies, natural or legal persons must disclose the information necessary for
implementing the conservation law (e.g., information on the animal’s and plant’s
origin) (§ 52 Abs. 1 Federal Nature Conservation Act). The duty of disclosure also
applies to the operators of web portals, if the law enforcement agencies have
inquires about the anonymous tender of specimens under special protection. The
request for information is an administrative act. Violations due to missing, incorrect,
incomplete, or not timely issued disclosures are subject to a fine pursuant to § 69
Abs. 3 Nr. 24 Federal Nature Conservation Act.
o Access and inspection rights: Where required, the responsible federal and state
agencies or authorized persons are permitted within their range of authority to enter
operational or business-designated properties, buildings, rooms, and transport
during the business and operating times and to look at the repository and business
documents (§ 52 Abs. 2 Satz 1 Federal Nature Conservation Act). The principles of
proportionality are to be observed here. The responsible party must not only
tolerate, but also support the persons responsible (e.g. to allow the discovery of and
access to living animals). As a general rule, the police will aid in the enforcement
when direct force is used. According to § 6 Abs. 3 Federal Nature Conservation Act,
the record and delivery book is to be handed over for examination. In the case of
electronic accounting, the authorities can demand that the trader provides the tools
(e.g. special programmes) to enable the reading of the documents as per §261 HGB.
If necessary, legible reproductions are to be furnished upon request. Infringements
according to § 69 Abs. 3 Nr. 25 Federal Nature Conservation Act and § 16 Abs. 2 Nr. 2
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Vollzugshinweise

zum

Artenschutzrecht

o

o

o

o

Federal Regulation for the Protection of Species are subject to a fine. Generally, the
members of the responsible nature conservation authority are the officers. Other
appropriate persons (normally representatives of authorities, e.g. police or customs)
may be explicitly assigned. The order can be made informally, but should be made in
writing for reasons of legal certainty. The officers must identify themselves as such.
They must have sufficient knowledge of the relevant legislation. The appointment of
private persons is not allowed, but they may accompany the officers as experts or
witnesses (e.g. mayors, community representatives). However, a judicial search
warrant (§ 105 Code of Criminal Procedure, § 46 Abs. 1 German Law on
Administrative Offences) is necessary if it is taken against the will of the person
concerned: -private property and rooms should be entered or searched, - business
premises or operating rooms should be searched or entered outside the business or
operating hours. In the case of imminent danger, the judicial issuance of a search
warrant can be dropped (§ 46 Abs. 2 German Law on Administrative Offences in
connection with § 105 Code of Criminal Procedure). Additional search warrants can
result from the countries’ enforcement or administrative laws.
Blood and tissue analysis for breeding control: If the authority has doubts about the
origin of animals belonging to the A-C species for legal breeding (see section 4.3.1),
Article 25 DVO warrants the demand for a blood or tissue analysis from the owner.
Seizure for species identification: If in doubt whether or not animals and plants
belong to specially protected species or populations, the customs authorities or
responsible national authorities have the option to proceed according to § 51 Abs, 1
Federal Nature Conservation Act (for the national authorities in connection with § 47
S. 2 Federal Nature Conservation Act). The authorities can hereafter require the
owner to clarify the affiliation of animals or plants to a particular species or
population.
Seizure and confiscation in the objective procedure of the Federal Nature
Conservation Act (nach dem BNatSchG), order of immediate full train: Both the
customs authorities (§ 51 Abs. 2 to 6 Federal Nature Conservation Act) and the
responsible state authorities (§ 47 Satz 2 in connection with § 51 Federal Nature
Conservation Act) have the power to seize and confiscate without connection to
criminal actions or administrative offences. The measure is not punitive in nature.
Rather, the aim of the scheme is to withdraw illegal specimens from commercial
traffic.
Arrangement of immediate inspections: It should be noted that the objection to a
seizure or confiscation according to § 47 Federal Nature Conservation Act has a
suspensive effect. This means that the effectiveness of the notice is suspended by
the objection. To avoid this, the suspensive effect can be interrupted by the
arrangement of immediate enforcement following § 80 Abs. 2 Nr. 4 VwGO, as long as
the immediate enforcement is of particular public interest or is a prevailing interest
of an involved party.

Taking the German state of Saxony-Anhalt as an example, the technical guidance activities
for the task area entitled “Monitoring duties of species protection/CITES-Office”
(„Kontrollaufgaben des Artenschutzes/ CITES-Büro“) is carried out by the CITES Office in the
State Agency for the Environmental Protection of Saxony-Anhlt (Landesamt für
Umweltschutz Sachsen-Anhalt) and is supported by city and county Nature Protection
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agencies (Naturschutzbehörden).195 Responsibilities of the CITES office include the
following196:
o Assessment of necessary requirements (Grundlagenermittlung) for compliance with
international and national CITES requests and reporting requirements.
o Technical advice and guidance for all conservation authorities in Saxony-Anhalt on
changes and developments pertaining to species protection legislation.
o Public information to address concerns about the CITES Convention and advice to
citizens and associations about species-protection requirements.
o Comments on legal standards, monitoring requirements and the protection of
wildlife crime.
o Professional consultations with experts as well as state and federal agencies.
o Inspections in animal and plant trade as well as of private owners and breeders of
protected species.
o On-going documentation as well as testing and evaluation of the animal stock
reports.
o Monitoring of the legal labelling requirements and processing of appropriate
exemptions.
o Granting of EU certificates for strictly protected animals and plants according to the
implementation of the EC Regulation No 338/97 and No. 865/2006 on the request of
citizens.
So-called ‘Schwerpunktkontrollen’, or targeted inspections, are used to establish concrete
areas which are necessary to apply resources and increased efforts. These areas are
determined via an evaluation of information obtained from seizures or enforcement
problems or from responses from surveys of the Bundesländer. When such controls are
carried out, the date/location/time are all determined in advance and – when necessary –
such actions are accompanied by police, customs officials, locally responsible nature
protection agencies, etc. 197
The focus areas of the targeted controls are determined in several ways198:




They are not always determined by the CITES regulations themselves, but also are
influenced by the priorities of effectively implementing national regulations and, to a
lesser degree, the Birds and Habitats Directives.
Several subcommittees specialized in CITES matters deemed to be of high priority
have been additionally been created under the national “Standing Committee on
Species and Biotope Conservation”. These include a CITES timber enforcement
committee which evaluates timber markets, including national internet trade, and a
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newly established CITES turtle and tortoise enforcement subcommittee with a remit
to identify those species for which controls need to be enhanced and intensified and
to organize and handle co-ordinated controls of traders and private reptile keepers.
National ‘Meldepflichten’ (registration requirements) exist regarding animal
husbandry, entry/exit of a specimen (including the death of an animal), transfer and
identification (§ 7 paragraph 2 BArtSchV). This requires that when someone acquires
a protected species, the relevant person is obliged to register that specimen with the
locally responsible nature protection agency. The registration reports of the
individual specimens provide an overview on a national level of trade connections,
offspring, the number of held animals, and transactions within Germany. This
information is analysed and inconsistencies are highlighted and used to target the
focused controls.
Trade analyses from e.g. the World Conservation Monitoring Centre also help to
focus efforts on areas which were perhaps unnoticed beforehand and highlight
where action is necessary.

Internal studies at BfN also help to track the usage and supply of given products when
information holes exist. Furthermore, The German customs has established a special unit
which specifically deals with risk assessments only and which provides the relevant customs
offices with substantial information. This unit is closely linked to and co-operating with
similar units in other EU Member States.199
Awareness raising
Public awareness campaigns, press releases and conferences, newspaper articles, brochures
and leaflets, presentations, displays and information at border crossing points are all being
implemented in Germany. Examples are as follows200:






Cooperation between Germany’s Customs Criminal Investigation Service, Police,
Federal and National CITES Authorities co-ordinated law enforcement action in late
September 2010 against the illegal trade in rare CITES protected tortoises which
ended with the confiscation of 98 extremely rare tortoises resulted on 3rd October
2010 in a common press release201 between the Customs Criminal Investigation
Service and the Federal Agency for Nature Conservation (BfN). The press release
triggered a nationwide media response.
An internet-based information forum was established as a common project between
German customs and the CITES Management Authority of the BfN which specifically
targets tourists by providing information on protected species in the relevant tourist
regions of the world (www.artenschutz-online.de).
In order to promote the objectives of the Convention among tourists the FANC
undertook in 2009 a common venture with one of the leading tour operators in
Germany, the TUI company. The promotion of CITES was among others undertaken
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through a very wide distribution of various leaflets produced in different languages
and advertisements of CITES in the tour operators catalogues.
For future awareness raising activities about CITES at public events such as
expositions in schools, zoological and botanical gardens or trade fairs the FANC had
commissioned a series of new exposition boards. The 13 new boards addressing
CITES trade commodities such as ivory, reptile leather, invertebrates, furs,
succulents and orchids, caviar or traditional Chinese medicine were first shown to
the public in early 2009.

The philosophy of the investments in education and awareness raising is the idea of
‘multipliers’. For example, educating pet shop owners and their employees about the legal
background of CITES can serve as a preventative measure in the future and reduce noncompliance. In Brandenburg, the Chamber of Industry and Commerce (‘Industrie- und
Handeslkammer’) offers trainings or the employees themselves act as educators.
Courses/seminars (Lehrgänge) are also given for people doing apprenticeships (Ausbildung)
to work in pet shops (on e.g. animal protection and CITES).202
A further prevention example involved cooperating with the online auctioning website
‘eBay’, which also serves as a ‘good practice’ example and is explained below under
"Effectivenes".
Follow-up
There is a policy framework governing follow-ups and sanctions, as outlined in LANA’s
‘Vollzugshinweise zum Artenschutzrecht’ (2010):203
“Penalties and fines rules in the field of biodiversity conservation consist of the BNatSchG,
BArtSchV, other federal laws implementing international conventions and the relevant
nature conservation, hunting and fishing laws of the states… Referring to the ban, the
penalty offenses are listed. Here the constituent elements objects which in other qualifying
circumstances may also constitute a criminal offense are highlighted in bold…The
competent authority (BfN, central customs office or state authority) for the prosecution and
punishment of the offense follows from § 70 BNatSchG, with fines in the amount of up to
10,000 or 50,000 Euro from § 69 para 6 BNatSchG.”
The following tables outline the follow-up activities which occurred for seizures and
sanctions that took place for regulatory offences imposed in 2008, 2009 and 2010 as well as
the proceedings that resulted in fines.
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Table 17. Follow activities for seizures and application of fines

Source:
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Capacity
In 2010, there were204:



26 staff working at the management authority (BfN), but the percentage of time they
spend on CITES related matters cannot be estimated; and
8 staff in the scientific authorities working on CITES issues (corresponding to
approximately 3.5 full time posts).

Taking into account the large number of administrative districts which have their own
authorities responsible for CITES, there are over 350 authorities (each with at least one
employee) dealing with CITES across the country.205
There is also a list of experts for species identification which is published in the Federal
Gazette. A revised list of experts has been published in the Federal Gazette (No. 105: 24582469) on 21. July 2009. In addition, lists of laboratories undertaking DNA analysis or other
forensic analyses (i.e. isotope-analysis) are available at the CITES Management Authority of
the BfN. These lists include hundreds of specialized experts who can be commissioned for
specific tasks or are involved in specific controls and accompany customs, or police, or
Federal Criminal Police Office (‘Bundeskriminalamt’). These people are sworn in (‘werden
vereidigt’) by the ministry and receive a certificate of appointment (‘Ernennungsurkunde’).
Some do this voluntarily and some receive a payment for their services.206
In the centrally managed example of the state of Brandenburg, for example, there are 6
people employed to work on CITES.207
The skills needed are dependent on what inspection activities are being carried out (e.g.
caviar requires laboratory specialists). It can be broadly said, however, that a high degree of
specialized knowledge is necessary given the number of species included in the convention
and the need to identify differences unrecognizable to the untrained eye between many of
the species. Skills are necessary in the areas of administration, biology, (administrative)
law/policy, veterinary medicine, forestry, botany, ecology, geography. The highly specialized
skills of the independent surveyors/experts are also an absolute necessity within the
implementation of CITES.
Within Germany, educational and training opportunities for the federal police and local
management/enforcement agencies are also offered to increase effectiveness. The main
issues focused on in such seminars are understanding basic legal provisions of international
species conservation legislation, enforcement and implementation of seizures and
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confiscations and follow-up procedures after confiscations (such as hearings, writing of
penalty notice, objection and court proceedings).208
There is a reporting duty (Berichtspflicht) to the German Bundesländer to list all the controls
that were undertaken within the respective Bundesland that year. This is formalized and
each Bundesland has to fill out a form and specify how many controls they carried out, who
they controlled, where and what was seized and report to BfN. The BfN keeps these records
and only publicizes significant seizures. The bigger cases are also immediately reported to
the EC. This can happen through BfN, or through customs directly. This information is also
collected by the World Customs Organization. These lists are publically accessible and look
as follows209:
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Review and effectiveness
Regarding a duty to review and evaluate performance, persons interviewed highlighted that
this is not routine. That being said, the checks were newly evaluated and simplified a few
years ago, aiming to answer the question of whether or not the reporting requirements
were appropriate in terms of the time requirements entailed for the Bundesländer. The
outcome was that they were found not to be appropriate, and thus simplifications were
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undertaken. Amongst other consequences, this resulted in a reduction in the number of
staff in the controlling institutions of the various Bundesländer.210
Regarding coordination, the committee formed under LANA informally assumes this role to
some degree. The interviewee explained that the BMU coordinates between the EC and the
Länder authorities in this group. If complaints are filed to the EC by e.g. NGOs or other
organizations, this information would be presented and discussed formally in the
committee. The committee does not, however, have any surveillance function but rather
provides a forum to present recommendations and make non-legally binding suggestions as
to how given difficulties in the Länder could be addressed; indirect pressure for the Länder
could also come from the EC via the committee formed under LANA.211
There was said to be existing evidence on a link between enforcement action and
compliance: concretely, when inspections are effective, then compliance also improves
automatically. This is due to the rapid spread of information and is also a question of
society’s consciousness. Increased acceptance was said to result in increased effectiveness
and improved compliance.212
The main party responsible for non-compliance was cited213 as being tourists travelling to
Germany, e.g. bringing a piece of ivory, a stuffed turtle, a schnapps bottle with a snake
inside, etc. This group is said to represent a large problem which requires constant public
awareness raising efforts. The currently available internet information is not believed to be
sufficient for addressing this threat.
The other main problem was listed as organized crime. Here, fairs for the trading of large
animals were mentioned214 as needing increased efforts given that they are an ideal
medium for distributing and selling illegally imported animals. These (international) forums
are also used in targeted, conscious efforts not only by Germans, but also by Czech and
Polish citizens, thus requiring very complex control mechanisms. Accordingly, the BfN tries
to appear regularly in the form of customs agency and the responsible species protection
agencies.
The motivations underlying these groups can be classified into more general categories,
namely215:
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private collectors wanting to have the full range of specimens of a given species, with
rarer species being even more sought after (thus evoking illegal activities to acquire the
specimens).
financial incentives – criminal activities emerge due to the extremely high value of some
of the species; the potential financial payoff exceeds the calculated risk; this includes
also e.g. stealing rhino horns out of museums and selling them on the black market.

In conclusion, examples of good practice include:


One interviewee216 cited the development of a special national programme in the context of
LANA as good practice. Within this programme, discussions and cooperative work on certain
topics are to be strengthened across Bundesländer boundaries. This illustrates that a deficit
existed (and to a certain extent still exists), but the success of this group and its
implementation with regards to the optimization of enforcement serves as a best practice.
This group selects focus areas (‘Schwerpunkte’) regarding enforcement and gathers statistics
and information about the relevant species/issues/situations across the entire country. This
in turn provides the individual states with a better overview and context of the current
situation than that of a simpler state-wide analysis regarding those focus areas and increases
the effectiveness of enforcement and inspection actions.



the method of focusing inspection efforts on certain pre-identified, calculated areas
(Schwerpunktkontrolle) because it makes the most of the available resources and personnel
to carry out targeted, effective actions with large returns217



In researching the occurrences of internet crime related to trade in protected species in
Germany, it was established that a large amount of activity took place over the major web
auction site EBay. Officials have since reached an agreement with EBay to provide on-line
information or links on CITES requirements and create filters which would prevent auctions
of live animals from being posted. Non-living animals are also only able to be posted when
the certificates and paperwork is referenced in the post, or included via a picture. While
there are still some weaknesses, these developments represent a large success in terms of
preventative action.218

However, there are also shortcomings to the enforcement system for CITES in Germany and
these include:


The authorities were found by one interviewee219 to not be up-to-date on the current state
of affairs, particularly in the case of ‘controlled deliveries’220. When these goods are
smuggled, they can either be confiscated during the transfer in Europe, or a country can
cooperate bilaterally with the destination country of the goods. This would entail informing
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the destination country that the goods are being transferred there and allowing them to
take over the action on that end, e.g. identifying what the market conditions/trade
structures are, who is responsible, how the illegal networks function, etc, and resulting in a
larger effect than just intercepting the ‘small players’ in Europe. This is already being done in
England and Belgium, but not in Germany because it would require bilateral contracts with
the destination countries and the Ministry of Justice (‘Justizministerium’), not with the BfN.
In the view of BfN, this is a pressing need – and there are thus discussions being held
between the BfN and Ministry of Justice to start exploring the development of such
contracts.


CITES and the importance of the enforcement actions is viewed as being generally
underappreciated.221 Since the criminal actions evoke relatively weak punishments, there
are also limited deterrents for people to not participate in such illegal acts. This is seen to be
the case in Germany and is a topic currently being discussed between BfN and the
prosecutor offices and courts. It is viewed as a difficult situation given that the consequences
of certain actions (e.g. running over someone with a car) do not result in prison sentences,
making it difficult to then imprison someone for smuggling a live monkey. This is a difficult
situation to change as it is seen as a matter of consciousness; ultimately, the courts are
believed to only mirror the opinion/acceptance level of society.



There are certain areas in which information is simply not known, e.g. where endangered
tree species are used for years for the construction of instruments and sold by large
companies without any regulations being enforced. According to one interviewee222, this
evokes the question of why the controls are not effective and requires the BfN to push
forward in areas where the controls are ineffective or not taking place at all. One of the
greatest challenges is thus to identify these areas on the basis of trade analyses (e.g. from
World Conservation Monitoring Centre) and focus efforts on necessary areas.



In Germany, some Bundesländer have CITES centrally organized in a small group (e.g.
Brandenburg) and some Bundesländer have tasks divided amongst the administrative
districts (‘Landkreise’). This has resulted in the existence of over 350 CITES authorities
(Behörden) nationwide and in problems with communication and data exchange. Within the
Bundesländer with fewer responsible authorities, information and data exchanges are seen
to be more efficient and successful. 223 One interviewee mentioned current discussions of
whether a nationally active ‘Task Force’ would be helpful to assume responsibility for the
communication and coordination between the Bundesländer (and their responsible
authorities) and the national ministry (BfN) – but this would cost additional funds, in
contrast to the working groups of LANA.

Future priorities
The goal is to improve the enforcement and implementation of CITES. The biggest weakness
of CITES is that, in many areas, the enforcement is poor or very poor and has gone
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unchanged for years. This lies on Germany in part, but also in that the trade flows can
simply not be effectively controlled.224 Priorities are:




Internet crime.
Customs controls, given an insufficient level of specialization in species protection
measures of the individuals carrying out the controls225.
The unknown and unidentified illegal activities that fall into the ‘black hole’ of inspection
efforts226.

BfN is seen to be very dependent on the regular analyses from WCMC in Cambridge and the
annual reports which are also country focused (financed by the EU), as they serve to
establish a balanced picture of the situation.227
EU regulations are believed to be good and national regulations (sanction options) as
sufficient.228 However, primarily problems with the legal considerations in Germany were
raised by interviewees regarding penal action as a whole; existing structures present
difficulties due to the generally low severity of sanctions and are not easy to change.
Administrative proceedings (Verwaltungsgerichtverfahren) are viewed as taking too long.
When there is reasonable suspicion or evidence that someone is engaging in illegal
activities, then the responsible Länder authorities file a criminal complaint to the
responsible prosecutor, who then assumes the case. However, even when the
ascertainment is successful, the criminal proceeding itself is often difficult and lengthy and
results in minimal sanctions.229
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8

POLAND

This case study addresses the following areas:
Water:
 Drinking water
 Urban waste water treatment
Nature:
 Species protection
 Habitats and protected areas
Trade in endangered species:
 CITES
Overview of inspection system in Poland
The environmental inspection system in Poland is a single system with the Chief
Inspectorate for Environmental Protection setting out the direction of work for 16
voivodship inspectorates (regional inspectorates) for environmental protection included in
the so-called joint-voivod administration.
Its responsibilities focus on inspection, with permitting limited to transfrontier movement of
waste (exclusive competence of the chief inspector for environmental protection). The field
of action of the inspectorate encompasses the whole of environment law including the
rational use of natural resources, genetically-modified organisms, packaging, Seveso, etc..
The inspectorate is also responsible for state of environment monitoring and for reporting.
The chief inspector hears appeals from the voivodship inspectorates’ decisions and can also
undertake all activities that are the competence of the voivodship inspectorates when
considered justified with regard to the importance and complexity of those activities.
There are also other authorities responsible for undertaking inspections, such as: selfgovernment bodies (on the level of voivod, poviat and gmina) which are competent to
control compliance with the administrative decisions issued by them regarding
environmental protection, State Sanitary Inspection (for drinking water and bathing water),
Veterinary Inspection, State Labour Inspection, Trade Inspection, and Construction
Supervision.230
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8.1

Poland: Drinking Water

Legislative framework
The competent authority for the monitoring and control of the water quality for drinking
purposes lies with the National Sanitary Inspection (Panstwowa Inspekcja Sanitarna,
hereinafter PIS, but commonly referred to as SANEPID). The national sanitary Inspection is
under auspices of the Ministry of Health, which is responsible for the quality of water
intended for human consumption, whereas the PIS is responsible for monitoring and
control. The activities of the PIS are mandated by the Act on National Sanitation Inspection
from 14 March 1985 and amending Acts (Dz.U. 1985 Nr 12 poz. 49).
The PIS is responsible for the implementation of tasks in the sector of public health,
especially through the oversight and control of several aspects such as Health and safety at
work place, in recreational areas, sanitation standards in medical facilities, etc, but most
importantly for environmental hygiene and healthy consumption. Within environmental
hygiene, it is responsible to monitor compliance with rules especially concerning drinking
water, the air in rooms designed to accommodate people, soil, water and other elements of
the environment to the extent specified in separate regulations.231
The system of checks and controls is however also partly integrated in the regulations of the
Ministry of Environment and thus the Inspectorate for Environmental Protection. The
bodies of the Inspectorate for Environmental Protection (Inspekcja Ochrony Srodowiska –
IOS) also monitor the quality of water for consumption. The activities of the IOS follow the
provisions under Art 24 of the Act of 20 July 1991 on the Inspection of Environmental
Protection (Journal of Laws of 2007 No 44, item. 287, as amended). At the regional level, the
provincial environmental inspector carries out the tasks associated with the Environmental
Protection Inspection of the State. 232
The National Environmental Monitoring tasks also involve other entities required to observe
and implement the law such as government administration and local government, health,
Transport, as well as research institutes carrying out tasks under agreements with IOS.
Strategic approach to Inspections
The Chief Inspector of Environmental Protection (GIOS) sets out the general direction of the
Environmental Protection Inspections (IOS) (among other things by setting goals and test
cycles for each year) and by publishing recommendations and guidelines defining the
procedure for the statutory tasks of the IOS and controls the status of their implementation
(Article 4a. 1 point. 1) of the Act on IOS.233
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Several acts and regulations guide the work of the relevant actors concerning drinking
water. Relevant regulations include the Regulation of the Ministry of Health from 29 March
2007 on the quality of water intended for human consumption (ROZPORZĄDZENIE
MINISTRA ZDROWIA z dnia 29 marca 2007 r. w sprawie jakości wody przeznaczonej do
spożycia przez ludzi)234and its amending regulation in 2010. The Act on National Sanitation
Inspection from 14 March 1985 and amending Acts (Dz.U. 1985 Nr 12 poz. 49) set out the
establishment of the National Sanitation Inspectorate, its objectives, implementation
structure, consequences of non-compliance, etc.
Also, the National Environmental Monitoring Programme for the years 2013 – 2015, sets out
the type of monitoring conducted, the bodies conducting the controls and the reporting
flows. The monitoring consists of gathering information concerning the sources and quantity
of pollution introduced into water or soil for environmental quality assessment. Necessary
data collection is carried out in the areas of inland water quality, verification of the location
of measuring points, etc. Several bodies are involved in the data collection process,
including the National Programme for Municipal Wastewater Treatment, the national and
regional water management organisations and the General Inspectorate for Environmental
Protection.235
There is also regular interaction with the National and regional Water Management
Authorities.
The legal provisions are not optimal and therefore Poland has suggested revisions. What is
needed is for example: 236
-

introduction of controls for substances such as chlorine and ozone
more flexible approach to the frequency and topic of the inspections
Laboratory accreditation as a prerequisite for conducting the tests
Better definition of the ranges of parameters, which define water quality
Better definition of pesticides
Further developing the information on different materials

Inspections
Art. 2 of the Act on National Sanitation Inspection237 specifies that the inspection and
supervision of sanitation should be carried out in a preventive way and that it should
conduct measures to prevent epidemics and infectious diseases and other diseases caused
by environmental conditions, as well as conducting educational and health activities.
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According to the interviewees, the Inspectors are instructed to inform, educate and prevent
future or further transgression of the law during their inspections. This is done through
discussion with the inspected public water supplier and the protocol, which always also
includes a section with recommendations. The Sanitary Inspectorate also offers trainings
and courses.238
The National Environmental Monitoring Program for 2013-2015 specifies that the results
and evaluation carried out on groundwater quality monitoring will be used to optimize the
activities related to the protection and management of groundwater resources, with a view
to maintaining and achieving good groundwater status and fulfil the obligations of the EU.239
The administrative arrangements and procedures concerning inspection activities are laid
out every year in the Guidelines of the Chief Sanitary Inspector240 and generally follow the
provision set out in the Regulation of the Ministry of Health from 29 March 2007 on the
quality of water intended for human consumption.
Generally two types of inspections exist:
- Controls, which consist of analysing and controlling the data provided by the water
supply utilities.
- Oversight / Audit: a more in-depth control of both data provided by the utility and
other environmental data collected through physical inspection of the utilities and
monitoring of the surrounding environment.
The local and regional inspection stations write protocols about the sanitary condition of the
utility, which are mostly accessible to the public. These protocols concern the technical
equipment, daily operation, etc. of the water supplier. These protocols are then handed to
the Chief Sanitary Inspectorate and are sent to the General Statistical Office (GUS), which
publishes the information publically in its yearly statistics.241
The National Environmental Monitoring Programme of the IOS concerning groundwater, for
2013 – 2015, states that the monitoring of the chemical status of 161 groundwater bodies
will be carried out through:242




Surveillance monitoring, which includes all bodies of groundwater;
Operational monitoring, which will look at uniform groundwater bodies having been
identified as at risk of failing to meet their environmental objectives;
In some cases, monitoring can be applied when a specific need for monitoring
becomes clear. The scope and frequency of monitoring will be determined in each
specific case according to the characteristics of the situation.
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Monitoring studies will be conducted on the basis of the revised and expanded (to about
1,000 points) network of measuring points (drilled wells, piezometers) that meet the criteria
in accordance with the requirements of the Water Framework Directive. The data points
include: some points already existing in the monitoring, new points selected from existing
boreholes (with particular emphasis on the active drinking water) and new measuring
points. Each of the points will be assigned specific ranges which are fulfilling the
requirements of EU directives.
The IOS is responsible for monitoring compliance with the provisions of
environmental protection as well as conducting research and environmental assessments.
The tasks of the IOS include the control of the users of the environment following the
provisions set out in the Act of April 27, 2001 - Environmental Protection Law (Journal of
Laws of 2008 No. 25, item. 150, Amended. - Dz. U. z 2008 r. Nr 25, poz. 150, z późn. zm.),
amongst others in the following aspects:
 compliance with environmental regulations,
 compliance with the Decisions establishing the conditions for use of the
environment and compliance with the scope, frequency and method of
measurement of emissions and their impact on the environment
The Chief Sanitary Inspectorate conducts inspections at the administrative level and the
water supply utilities, but also smaller water units where drinking water is supplied, such as
schools or public buildings. Inspections concern topics such as the water quality, risk
assessment, collection of data, solving of disputes, dealing with droughts and floods. 243
The inspection activities usually undertaken by the General Inspectorate of Environmental
Protection include:
 control of the compliance with the rules of environmental protection;
 monitoring of the state of environment;
 environmental information dissemination;
 prevention of Environmental Emergencies;
244
 control of transboundary movement of waste and market surveillance.
The main objective of the audit is to assess the environmental impact of the installation or
plant, the effectiveness of environmental protection solutions and operator accuracy.
By using the SK and ISWK, the IOS carries out planned and unannounced inspections.
Planned inspections include:
 field visits with a particular objective, for example a previously identified problem or
complex situation.
 Documentation (without field visit) based on research and the analysis of selfassessments by the controlled entity.
Unannounced inspections include:
243
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field visit with a fixed objective of a problematic or complex situation (intervention,
investment, on request).
Field visit without a fixed objective.
Documentation (no field visit) based on research and analysis of self-assessments by
the controlled entity.
Documentation (no field visit) excluding analysis of self-assessments by the
controlled entity.

The inspections closely follow the Annexes 1 and 2 of Directive 98/83/EC. A risk based
approach is used by the regional inspectors based on their expertise. The inspections cover
both the toxicological as well as microbiological aspects. 245
Information about the environment is collected and presented and summarized in the state
of the environment reports: The state of the environment reports are normally written by
the Ministry of Environment, not the Chief Sanitary Inspectorate. Also, a statistical yearbook
of environmental data is published yearly by the Chief Statistical Office (GUS). The Sanitary
Inspectorate transmits the information from all protocols and inspections to the GUS. 246
The frequency of inspections is determined in accordance with applicable environmental
laws, guidelines of the Chief Inspector for Environmental Protection and the regional
Governor. The frequency of scheduled inspection is also subject to the risk category to
which the plant was classified:
 Category I - control every year,
This category marks high risk plants, which are at risk of an accident, stations for the
dismantling of vehicles, plants dealing with treatment of electrical waste, plants processing
waste imported from abroad, large-scale animal breeding units, etc.
 Category II - check every two years
This category refers to sites with a higher risk of accidents, large wastewater treatments
plants, installations without the required permits, that have been identified as having
significant effects on the environment and for which an environmental impact report would
be necessary.
 Category III - check every three years,
Medium risk category, including potential perpetrators of accidents, smaller WWTP, landfills
and waste incineration plants, companies that are defining new terms and conditions of use
of the environment, including projects that have significant effects on the environment and
for which an environmental impact assessment is needed, operators of waste recovery
plants, etc.


245
246
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This low risk category includes plants other than those in 1, 2 and 3, which call for regulation
of the formal use of the environment, undertakings subject to the control of ozonedepleting substances, and the sulphur content of fuel, etc.


Under Category V unplanned inspection can be carried out for entities in case of
identified need.

Entities that do not require licenses for the use of the environment in the form of a decision.


For companies with an environmental management system and in which the last
scheduled inspection no significant breaches of environmental requirements were
recorded, the frequency of controls may be reduced due to financial limitations.

The inspection also controls the analysis of the results of measurements of emissions and
other conditions of environmental resource use, carried out by entities making use of these
resources.247
The costs of inspections are carried by the water utilities, as they collect the relevant data
regularly for the operation of the utility. Inspections are based on these data. If additional
research is necessary, the costs of the research are not charged to the companies.
Unfortunately quantitative data were not available.248
Follow-up
This procedure follows the Regulation of the Ministry of Health. On the basis of the results
of the inspections, the provincial environmental inspector may:
a. issue a decision suspending the activities carried out in violation of the requirements
of environmental protection or violation of the conditions of the use of
environmental resources;
b. issue an administrative decision on the basis of other regulations;
c. request a follow-up an inspection to the head of the organizational unit or individual;
d. impose a fine by the mandate of the criminal proceedings or instruct a warning;
e. initiate enforcement if the obligation arises from a legal provision or administrative
decision;
f. make a request to law enforcement agencies;
g. make a request to initiate legal action in court;
h. make a request in front of the local government;
i. make a request in front of the government;
j. issue an opinion, statement and information.
In addition, the Regional Environmental Inspector may authorize the inspector to issue a
decision during the inspection in order to suspend / halt:
247
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a. activities causing the violation of the requirements of environmental protection, if
there is an immediate danger to health or life of people or imminent threat of large
environmental damage
b. putting out of service of a building, a group of facilities or installations that do not
comply with environmental requirements.249
Inspection capacity
Inspection capacity is difficult to judge, because the Chief Sanitary Inspectorate does not
itself conduct the inspections on the ground but rather works with regional environmental
inspectors and conducts controls based on their reporting and the data provided by the
utilities themselves. However, the view of the interviewees, is that there is not enough
financial capacity to conduct sufficient inspections. 250
At the Chief Sanitary Inspectorate, there are 16 Sanitary inspectors. There are 18 inspectors
at regional level and 10 inspectors in communities bordering other countries. The latter two
send information to the Chief Sanitary Inspectorate.251
The IOS employs approximately 2500 people (720 inspectors, 300 involved in monitoring,
840 laboratory staff, and 610 management and administration staff).252
IOS does not conduct inspections in the area of drinking water. The Sanitation Inspection
conducts inspections concerning water in relation to abstracted water quality for water
supply for people and bathing water.
Inspectors are chosen for their positions according to their qualifications, which are set out
in the Act on Environmental Inspections. The employees of the Sanitary Inspectorate
undergo specialized training also during their employment and their skill set is tested
throughout their work in the form of quality assurance. Controls and inspections are only
carried out by qualified inspectors. 253
Inspectors conducting inspections have special competencies required for the position held
and the topic area of their control activities. In addition to the specific qualifications
required, general requirements for training in accordance with applicable regulations are set
out in the orders of the General Inspectorate for Environmental Protection.
New employees in positions related to monitoring, undergo initial training and during a first
period of their work, they carry out inspections under the supervision of experienced staff
for the theoretical and practical training on how to carry out inspections. IOS employees
continuously improve their skills through training. In the case, where carrying out
inspections requires specialized knowledge or skills, the provincial environmental inspector
249
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may authorize a person other than an inspector having the knowledge or the skills needed,
to participate in the inspection.254
Inter-institutional arrangements
Interagency cooperation includes the cooperation with the Ministry of health, the Institute
of public health (PZH), which supports the Sanitary Inspectorate with substantive
information. 255 There is no clear scheme for cooperation between other Ministries, but
there is regular cooperation with the Ministry of Environment, as well as relevant
stakeholders such as relevant Trade Unions (of polish utilities), Associations, Chambers of
Commerce and the Politechnic University of Warsaw. 256
At the international level, there is cooperation with the WHO, the Sanitary Inspectorate
participates in the European Network of Drinking Water Regulators ENDWARE through
meetings and conferences aiming at the exchange of information. 257
The main inspection authority and central co-ordination body for drinking water is the Chief
Sanitary Inspectorate, which acts as contact point and coordinator for all regional and local
inspectorates. There is regular communication between the Sanitary Inspectorate and the
Chief Statistical Office, to whom relevant statistics are provided. 258
Inspection review and reporting
There is a duty of the regional and local inspectorates and water supply companies / utilities
to report on water quality to the Chief Sanitary Inspectorate. This information is generally
compiled in statistical factsheets, reports and on-going monitoring briefs and is often
published on the website of the local or regional body. However, no central place where all
information is centralized and publically available exists. 259
In accordance with the programme of public statistical surveys, the regional environmental
inspectorates are required to provide reports on the carried out inspections twice per year
to the Chief Inspectorate for Environmental Protection (GIOS). Then data is transferred /
submitted for the entire reporting year:



to the Central Statistical Office, concerning Control activities;
to the Ministry of Finance and the National Fund for Environmental Protection and
Water Management, concerning data on revenues and allocation of funds under the
sanctions imposed.260
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Data transmitted to the Central Statistical Office are used in the Annual statistical reports
and other publications.
On the website of Chief Inspectorate for Environmental Protection "information about the
tasks Inspectorate for Environmental Protection" is publicly available. The material contains
data for the previous year. The chapter "control activities" includes the cumulative data
from all regional inspectorates, concerning inspection activities. The reports of the
inspections are not publicly available, but it is possible to obtain the information contained
therein upon request.261
There is a number of activities to control the work of the Chief Sanitary Inspectorate,
through:
- accreditation (by the Polish Centre of Accreditation).
- The National Union for Control (Najwyzsza Izba Kontroli – NIK).
- The Ministry of Health (for complying with the guidelines and provisions of the
Ministry).
Inspectors are controlled by the Chief Sanitary Inspectorate itself, i.e. the hierarchical
structure of the Chief Sanitary Inspectorate allows for internal quality control of the work
done by the inspectors. 262
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8.2

Poland: Water: Waste water treatment

Legislative framework
The Chief Inspector of Environmental Protection sets out the general direction of the
Environmental Protection Inspectorate (Inspektorat Ochrony Srodowiska – IOS) by:




setting goals and test cycles for each year.
publishing recommendations and guidelines defining the procedure for the statutory
tasks of the IOS.
controlling the status of their implementation (Article 4a. 1 point. 1) of the Act on IOS. 263

It is not part of the competencies given to the Environmental Protection Inspectorate
through the Act on Inspections of Environmental Protection to conduct controls on
discharges from individual sewage treatment systems.264,265 Individual waste-water
treatment systems, are defined as:



Domestic sewage treatment plants, where discharge is less than 5m3 water a day, which
does not require a water permit, and
Sealed septic tanks located on private property of individuals that are not engaged in
business activities.

However, Directive 91/271/EEC concerns the collection, treatment and discharge of urban
waste water and the treatment and disposal of sewage from certain industrial sectors and
thus controls municipal wastewater treatment and industrial applications. In this regard, the
Environmental Protection Inspectorate carries out the inspections. In order to implement
the requirements of the Directive 91/271/EEC in Poland, the National Programme for
Municipal Wastewater Treatment (Krajowy Program Oczyszczania Ścieków Komunalnych KPOŚK) was established. The National Water Management Authority (Krajowy Zarzad
Gospodarki Wodnej – KZGW) oversees the implementation of municipal wastewater
treatment, however the Environmental Protection Inspectorate (IOS) participates in the
evaluation of the Programme by conducting national control cycles of the tasks included in
the National Programme for Municipal Wastewater Treatment KPOŚK.266
The Ministry of Transport, Building and Maritime Law, is partly responsible for the
implementation of the Law of 13 September 1996 on maintaining cleanliness and order in
communities (Journal of Laws of 20012, item 391 with amendments). This Law defines the
roles and responsibilities of property owners, local self-government bodies (municipal
263
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council or mayor) for maintaining cleanliness and order (in septic tanks, sewage treatment
plants), and the terms and conditions of service providers in the field of emptying septic
tanks and transport liquid waste. The mayor is also responsible for monitoring compliance
and its application by the property owners and service providers, following the provisions in
the act.
The Ministry of Environment is responsible for the implementation of Directive 91/271/EC.
To control compliance, Art. 379 and 380 of the Act of April 27, 2001 concerning the
Environmental Protection Law (Journal of Laws of 2008 No. 25, item. 150, as amended)
apply. Pursuant to Art.3 §3 of that Act, the municipality shall record:



Septic tanks to control the frequency of emptying and to develop a plan for the
development of the sewerage system;
Sewage treatment plants to control the frequency and method of disposal of
municipal sewage sludge and to develop a plan for the development of the sewerage
system.267

Control of the quantity and quality of domestic wastewater discharge and industrial
effluent, as well as monitor compliance with the conditions for discharging wastewater into
the sewage system is the responsibility of water and sewerage companies. The water and
wastewater utilities in Poland mainly belong to the municipality and their operations are
thus controlled by state authorities. However, public-private partnerships as well as private
companies have recently entered the market, where monitoring and audit might be done by
an independent private entity, rather than the state. The water and sewage company is also
required to take action if it is determined that the quality of water entering does not meet
the requirements of the law.268
Strategic approach to Inspection
In order to implement the requirements of the Directive 91/271/EEC in Poland, the National
Programme for Municipal Wastewater Treatment (Krajowy Program Oczyszczania Ścieków
Komunalnych - KPOŚK) was established. The National Water Management Authority
(Krajowy Zarzad Gospodarki Wodnej – KZGW) oversees the implementation of municipal
wastewater treatment. The cooperation between KPOSK and KZGW with the IOS was
established in the document entitled ‘Ogólne kierunki działania organów Inspekcji Ochrony
Środowiska w latach 2007 – 2013’ (The broad lines of operation of the Environmental
Protection Inspectorate in the period 2007 – 2013).269
The provisions concerning collective waste water treatment and sewage system is governed
by the Law of 7 June 2001 on the public water supply and discharge of waste water (ustawa
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z dnia 7 czerwca 2001 r. o zbiorowym zaopatrzeniu w wodę i zbiorowym odprowadzaniu
ścieków)
The IOS carries out inspections in a consistent way across the country developed on the
basis of the rules of the Chief Inspectorate of Environmental Protection (Główny Inspektorat
Ochrony Środowiska – GIOS). This includes the use of standard forms used for documenting
inspections and follow-up, which take into account the recommendation of the European
Parliament and of the Council of the European Union No. 2001/331/EC providing for
minimum criteria for environmental inspections (RMCEI).
Until 2010, the "Manual for inspections and follow-up actions by the Environmental
Protection Inspection Service" was mandated to be used. It consisted of two parts: Part I indications on how to carry out the control and Part II - Templates of documents prepared
by the inspector during the inspection. As part of the Project PL0100 to "Increase the
effectiveness of the Environmental Protection Inspectorate, based on the Norwegian
experience," which ran from 2007 to 2010 a new control system was developed and
referred to as SK (System Kontroli – I.e. control system), which also takes into account the
RMCEI.
The Control System is a set of rules of proceedings, procedures and guidelines that make up
the inspection process including, among others annual and quarterly planning, determining
the scope of the controls (preparation of the audit programme), carrying out controls,
documenting actions taken during the inspection and presenting the findings concerning the
status quo, performance measurements, preparation of the inspection report and follow-up
activities. An integral part of SK is the Computer Aided Control System (Informatyczny
System Wspomagania Kontroli – ISWK), in which data are recorded on water treatment
plants and the findings of the inspections. ISWK is an essential tool for supporting the
inspector in the implementation of control. ISWK can generate different types of reports,
such as inspection reports, annotations, a report on compliance with EU directives, a report
on the implementation of follow-up, etc.270
The role of the IOS is to carry out inspections to assess the compliance of controlled entities
with the provisions in the field of environmental protection and administrative decisions
and their execution concerning the use of environmental resources. The inspections carried
out by the IOS can also contain instructions that are designed to prevent potential violations
and raising awareness of the controlled entities.271
The IOS is responsible for monitoring compliance with the provisions of
environmental protection as well as conducting research and environmental assessments.
The tasks of the IOS include the control of the users of the environment following the
provisions set out in the Act of April 27, 2001 - Environmental Protection Law (Journal of
Laws of 2008 No. 25, item. 150, Amended. - Dz. U. z 2008 r. Nr 25, poz. 150, z późn. zm.),
amongst others in the following aspects:
270
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compliance with environmental regulations,
compliance with the Decisions establishing the conditions for use of the
environment and compliance with the scope, frequency and method of
measurement of emissions and their impact on the environment

In accordance with the programme of public statistical surveys, the regional environmental
inspectorates are required to provide reports on the carried out inspections twice per year
to the Chief Inspectorate for Environmental Protection (GIOS). Then data are transferred /
submitted for the entire reporting year:



to the Central Statistical Office, concerning Control activities
to the Ministry of Finance and the National Fund for Environmental Protection and
Water Management, concerning data on revenues and allocation of funds under the
sanctions imposed.272

The entity conducting the emptying of septic tanks and transporting liquid waste is
responsible for preparing and submitting quarterly reports to the mayor or the president of
the community which include:




information on the amount and type of liquid waste received from the area of the
municipality;
information about how liquid waste is disposed of, indicating the station to which
the liquid waste was transferred
the number of property owners from whom liquid waste was collected.

The above mentioned entities also have to attach evidence to the report showing with
which property owners a new contract for emptying septic tanks and transporting liquid
waste were concluded during the reporting period and with which property owners
contracts have ended.
The mayor is obliged to draw up and transfer to the voivodship marshal of the province and
environmental inspector's annual report on the implementation of the tasks of municipal
waste containing such information about the amount and type of liquid waste received from
the area of the municipality. The provincial environmental inspector is obliged to verify the
information contained in the report. Then the provincial environmental inspector is required
to prepare and submit the environment annual report on the implementation of the tasks in
the field of municipal waste to the Minister responsible, with information about the number
and the type of liquid waste received from the area of the province.
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Inspections
The principal tasks of the Inspection of Environmental Protection are described above.273
The main objective of the audit is to assess the environmental impact of the installation or
plant, the effectiveness of environmental protection solutions and operator accuracy.
By using the SK and ISWK, the IOS carries out planned and unannounced inspections. These
are detailed in the section on drinking water above.
A protocol of the field visit of inspection shall be drawn up, while in the case of inspections
based on documentation only (no field visit) a summary of the control activities is prepared.
The inspection and summary of the inspections are drawn on paper and electronically. The
documents referred to are generated from ISWK.274
The frequency of inspections is determined in accordance with applicable environmental
laws, guidelines of the Chief Inspector for Environmental Protection and the regional
Governor. The frequency of scheduled inspection is also subject to the risk category to
which the plant was classified (see above for further information):







Category I - control every year,
Category II - check every two years,
Category III - check every three years,
Category IV - check every four years.
Under Category V unplanned inspection can be carried out for entities in case of
identified need.
For companies with an environmental management system and in which the last
scheduled inspection no significant breaches of environmental requirements were
recorded, it is recommended to reduce the frequency of controls in relation to the
frequency resulting from the grade of the categories.

The inspection also controls the analysis of the results of measurements of emissions and
other conditions of environmental resource use, carried out by entities making use of these
resources.275
Follow-up
If the monitoring indicates a violation of environmental protection requirements, the costs
for sampling, measurements and analysis have to be borne by the organizational units or
individuals whose activities are a source of violation of these requirements
The costs shall be determined by decision of the authority of the Environmental Protection
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Inspectorate which will evaluate the violation of the requirements of environmental
protection.276
Please see section on drinking water for further detail.
Capacity
The General Inspectorate for Environmental Protections employs approximately 2500
people (720 inspectors, 300 involved in monitoring, 840 laboratory staff, and 610
management and administration staff).277
IOS does not conduct controls in the area of septic tanks. The Sanitation Inspection conducts
inspections concerning water in relation to abstracted water quality for water supply for
people and bathing water.
Concerning the discharge of liquid waste from individual septic tanks, it is the responsibility
of the community to control and keep a record of:
1) septic tanks - controlling the frequency of their discharge and developing a plan for
the development of the sewerage system;
2) sewage treatment plants of individual households - controlling the frequency and
method of disposal of municipal sewage sludge and to develop a plan for the
development of the sewerage system;278
Inspectors conducting inspections have special competencies required for the position held
and the topic area of their control activities. In addition to the specific qualifications
required, general requirements for training in accordance with applicable regulations are set
out. See section on drinking water for information on training for inspectors.
Inter-institutional arrangements
Concerning intra-agency cooperation, the state, employers and employees (trade unions)
together form the Tripartite Team for Construction and Utilities since 2012, with the
purpose of conducting trilateral sectoral dialogue to reconcile interests and solve problems
in the labour market in the construction industry, real estate, including land use issues,
building materials and construction products and utilities.
The task of the team is to develop a common position on important issues including the
point of view of the state and the interests of workers and employers. It functions as a
platform of social dialogue, to exchange information and ideas, and thereby helps clarify
misunderstandings and prevent possible conflicts. The Team includes representatives from
the Ministries of Transport, Economy, Labour and Social Policy, Regional Development,
Finance, Education and Environment. From the company side, there are trade unions for
276
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construction, public utilities and land, as well as different associations and corporations of
entrepreneurs, and business representatives.279
Concerning international cooperation, there is cooperation between Poland and the Czech
Republic, Germany, Slovakia, Ukraine and Lithuania. However, only with the Czech Republic
does the cooperation concern water supply and waste water treatment in particular. In the
field of border control waterways, water supply and drainage border areas Poland and the
Czech Republic discussed the scope and cost of the maintenance performed on the
boundary waters, provided information about the positive results of controls implemented
within the Turow Lignite Mine, spoke about the current state of cooperation with the
Bilateral Intergovernmental Commission for the operation of coal mines in the region of a
joint Polish-Czech border. Cooperation in the field of the protection of waters against
pollution limits, Poland took note of the information on the investments made to improve
the quality of boundary waters, accepted a proposal from the Cooperation Group on how to
interpret the results and presented information bacteriological contamination of the White
Głuchołaska.280
Although the Ministries (Environmental, Transport, IOS) are generally aware of each other’s
responsibilities and are in regular contact, the respective responsibilities in some areas do
not seem to be clearly divided. No evidence for a central co-ordination body was found.
Effectiveness
The KPOSK (National Urban Wastewater Treatment Programme) is a good practice example
of a body that effectively implements waste water treatment and that implements the
Council Directive 91/271EEC. It was discussed in the pre-accession talks and established in
2003, with the aim of identifying the actual needs for sewage management and prioritizing
the implementation in such a way as to meet the obligations under the Treaty.
However, difficulties also exist, as the KPOSK, which undergoes yearly evaluation, is not able
to complete all of its tasks due to investment delays. Therefore delays of the establishment
of additional wastewater treatment capacity or modernizations of existing plants have been
delayed in 126 cities. 281
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8.3

Poland: Nature Directives

Legislative framework
The Polish legal framework is the Environmental Protection Act of 16 April 2004 (Journal of
Laws No. 151, item 1220, amended).282
The key actor responsible for the implementation and inspection of the implementation of
Natura 2000 (including the Birds and Habitat Directive) is the General Directorate for
Environmental Protection (Generalna Dyrekcja Ochrony Srodowiska – GDOS). The GDOS is
under the auspices of the Ministry of Environment. The activities of the GDOS are mainly set
out by the following regulations:
 The Act of 3 October 2008 on sharing information about the environment and its
protection, public participation in environmental protection and environmental impact
assessment (Journal of Laws No. 199, item 1227, as amended).
 Orders to the Act of 3 October 2008 on sharing information about the environment and
its protection, public participation in environmental protection and environmental
impact assessment (Journal of Laws No. 199, item 1227, as amended)283.
 The Act of 27 April 2001. Environmental Law (Journal of Laws No. 25, item 150, as
amended).
 The Environmental Protection Act of 16 April 2004 (Journal of Laws No. 151, item 1220,
as amended) and related orders to the Environmental Protection Act.
 The Act of 13 April 2007 on preventing the damages to nature and their compensation
(Journal of Laws No. 75, item 493, as amended)284.
The work of the GDOS concerning Natura 2000 is often dependent on the planning in other
Departments and Ministries (that will be listed below), however the responsibility for the
implementation of the Birds and Habitats Directives lies with the GDOS.
At the regional level (Voivodships), the Regional Directorates of Environmental Protection
(Regionalna Dyrekcja Ochrony Srodowiska RDOS) are responsible for the implementation of
the provisions of these acts. Conservation and protection measures (provisions) for Natura
2000 sites are identified in the plans for conservation measures (Plany Zadan Ochronnych,
PZO), the Protection management plans (Plany ochronne - PO), and can be specified in the
forest management plans (Plany urządzania lasu - PUL) where they relate to the
conservation objectives of the Natura 2000 sites. Natura 2000 areas in marine conservation
282
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measures are identified in conservation plans (PO) developed by the Maritime Offices
(Urzedy Morskie).
The implementation of Natura 2000 is based on agreements with landowners, which lay out
the necessary steps, methods and deadlines for the implementation of the directives’
provisions, as well as the compensation for loss of income as a result of the restrictions
placed on them. The mechanism of individual contracts between the Regional Directorates
for Environmental Protection (RDOS) and the public (citizens) concern specific cases and
situations where the economic activity, agriculture, forestry, hunting and fishing require
adjustment for the protection of the environment in the area, and where the citizen suffers
losses and may not be eligible for any aid programme. The basic tools for the
implementation of the Directives relating to the Natura 2000 network are the PZO and POs.
The supervision of individual Natura 2000 sites has been allocated to different bodies,
depending on the ownership of the land, the conservation status of the area etc. These
bodies can include local authorities, administrations of forests, bodies responsible for water
management, etc. The supervision is carried out by directors of national parks in the area of
the Natura 2000 sites, which overlap with national park borders.
The implementation of the policies as well as monitoring the conservation status of habitats
and species, as well as reporting back, is part of the bodies’ responsibilities (every six years
for the habitats and every three years for the Bird areas). There is no common approach for
organising and carrying out inspections. The General Directorate for Environmental
Protection sets out guidelines for how to conduct environmental impact assessments when
a new structure is being built in a Natura 2000 site, or when changes are made to the site.
For the overall monitoring of environmental status at Natura 2000 sites, data are collected
through observations and field visits conducted by the Regional Directorates for
Environmental Protection and the national park directors and other persons involved. A
breakdown of the responsibilities is outlined below:
 Overall state Environmental Monitoring is conducted by the Central Inspectorate for
Environmental Protection (GIOS) and the GIOS also produced the information on the
status of species and habitats (as regulated by the Nature Conservation Act).
 With regard to the cross-compliance rules - institutions controlling the implementation
of Natura 2000 provisions are the Agency for Restructuring and Modernisation of
Agriculture (ARIMR) and the Ministry of Agriculture and Rural Development.
 With regard to the protection of game species, the responsible institution is the Ministry
of Environment, through the Law on hunting.
Other key actors involved are:
 Mayors of cities and villages, which take decisions on investments and implementation.
 ARIMR - Agency for Restructuring and Modernisation of Agriculture.
 Regional Directorates of Environmental Protection.
 Ministry of Agriculture and Rural Development.
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Strategic approach to inspections
So far, no enforcement policy has been developed, according to the knowledge of the
GDOS.285 Inspections are carried out by many different bodies and no single implementation
policy is in place. However, there are:





Guidelines for regional directors for environmental protection on issuing
certificates by the authority responsible for Natura 2000 sites monitoring286.
Guidelines from the General Director for Environmental Protection on regional
directors for environmental protections’ opinions on the lack of contradictions
between the planned afforestation and protection or protection schemes plans
for a given Natura 2000 site287.
Administrational proceedings in the cases concerning environmental impact
assessments - GDOŚ Methodological Notebooks No. 1 - document on procedures
for conducting environmental impact assessments with application form
specimens288.

The draft regional inspection plan is drawn up by the site supervisor (usually the Regional
Director for Environmental Protection). During the preparation of a plan it is necessary to
encourage participation of entities and subjects who run business activities on the territory
of natural habitats and species for which Natura 2000 site was designated as well as to
enable public consultations.289 Between 2010 and 2013, it is estimated that 1100 local
workshops with 9000 participants were held.290
Inspections
The Nature Conservation Act of 16 April 2004 (Journal of Laws of 2009 No. 151, item 1220)
refers the monitoring of Natura 2000 sites to the General Inspectorate of Environmental
Protection, which is thus conducted together with the overall environmental monitoring.
According to the Act, environmental monitoring is concerned with observation and the
assessment of the status and changes occurring in the elements of biological and landscape
diversity on particular areas as well as the assessment of effectiveness of undertaken
environmental protection methods, including observation of natural habitats and plant and
animal species. The body responsible for nature monitoring of biological and landscape
diversity within the national environmental monitoring programme is the Chief Inspector for
Environmental Protection.291
In relation to Natura 2000 sites292:
285
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Monitoring the conservation status of habitats and species in the Natura 2000 areas is
carried out by the unit supervising the areas (Regional Directorates for Environmental
Protection, Marine Offices). Instructions for how to monitor are specified in the plans for
conservation measures (Plany Zadan Ochronnych, PZO) and the Protection management
plans (Plany ochronne - PO).
Monitoring / inspecting the implementation of protective measures will be undertaken
by the institution supervising the area. Instructions for how to monitor this are specified
in the plans for conservation measures (Plany Zadan Ochronnych, PZO) and the
Protection management plans (Plany ochronne - PO).
Reporting shall be in accordance with Article. 31 of the Act on the Protection of Nature.
The Regional Directorates for Environmental Protection (RDOS) are controlled by the
Director General for Environmental Protection (GDOS). Inspections are conducted in
accordance with the established inspection plans of the Regional Directorates (RDOS).
Inspection measures concerning national parks are conducted by the MoE.
Inspection measures concerning the Maritime Offices are conducted by the Ministry of
Transport, Construction and Maritime Economy

Given that the plans for conservation measures (Plany Zadan Ochronnych, PZO) and the
Protection management plans (Plany ochronne - PO) have only recently been designed,
monitoring and inspection measures were so far carried out to a limited extent. RDOS
inspection activities were conducted mainly in relation to activities that may have significant
effects on the Natura 2000 (in accordance with Article 37 of the Act of Environmental
Protection), if there was a hint that these activities were done without authorization or
decision.293 In the investigations carried out by the RDOS and GDOS, no fees are charged for
inspections carried out in relation to Natura 2000 sites.294.
Capacity
Although, the recently gained experiences have revealed many advantages of delegating
some environmental protection responsibilities to local governments, officials have
insufficient skills and limited budgets.295 Fixed costs per one year in the years 2006-2013
was around 1.29 million euro for biodiversity monitoring. 296 Regarding skills, in relation to
Natura 2000 sites it is difficult to determine this because the implementation of
management tools is at an early stage.297
Inter-institutional arrangements
There are is also no office to coordinate cross-cutting issues or arrangements with other
institutions.298
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Inspection review
As few inspections have been carried out, an inspection review has not taken place.
Effectiveness
Short-comings: The Act on Nature Conservation has introduced an unclear system of
responsibility concerning Natura 2000 sites. For example, it recognises four different levels
of responsibility: supervising the functioning of the Natura 2000 sites, coordinating the
functioning of Natura 2000 sites, carrying out supervision over a Natura 2000 site and
fulfilling tasks concerning nature protection within a Natura 2000 site. It is not clear which
level of responsibility concerns the execution of management measures, which one
concerns the monitoring of a Natura 2000 site and which one concerns providing the
funding. The mutual relations between the levels of responsibility have not been clearly
defined.299
The relevant EU and national legal provisions are not optimal to ensure an effectively
functioning compliance assurance system. Concerning Habitats Directive Art. 6 (2), there is
the obligation for the Nature Authority to stop illegal activities, but there are no obligations
to avoid the effects of legal but destructive effects of natural processes and the
responsibility is unclear. Art 6(1) has also only been transposed partly. Preparation of
management plans is obligatory, but there is no obligation to implement them into practice.
Article 36 of Polish NPA is contradictory to the Directive and ECJ ruling on the possibility to
limit forestry, farming, fishery, etc only if significant negative impacts on Natura 2000 sites
are not doubted).300
Transparency
Currently, Poland is in the second phase of the Natura 2000 Network - characterized by
development of management plans for designated protected sites. These plans seem to be
especially controversial as they have direct effect on the local economies. Due to a topdown approach the interests of the population to collaborate in the development of Natura
2000 sites and area management plans were very low. Active protection on private lands is
impossible without prior agreement and support of landowners.301 The public participation
process that Natura 2000 aims at was not sufficiently developed in Poland and landowners
were not made aware about the Natura 2000 Network and its implementation process. This
has led to hostility from stakeholders, as monitoring activities are considered as an intrusion
on private land and a violation of property rights.302

299

Pawlaczyk et al (2004). Natura 2000 Shadow List in Poland.
Pawlaczyk (2010). Natura 2000 in Poland - Last Progress. Powerpoint presentation
http://www.kp.org.pl/pdf/poradniki/jak_sie_troszczyc_o_obszar_n2000-pzo20100626.pdf.
301
Grodzińska-Jurczak et al. (2012). Chapter 9: Effectiveness of Nature Conservation – A Case of Natura 2000
Sites in Poland, p.9.
300

302

Grodzińska-Jurczak et al. (2012). Chapter 9: Effectiveness of Nature Conservation – A Case of Natura 2000 Sites in
Poland, p. 9.

229

8.4

Poland: CITES

Legislative framework
The legislative framework for CITES in Poland is defined by the Nature Conservation Act
(April 2004)303. Owners of animal species covered by CITES must submit a declaration of
possession to the appropriate district authority. This obligation to register does not apply to
zoological gardens, persons involved in animal trade (economic activity involving the use of
animals) and persons taking care (not permanently) of CITES animals for
medical/rehabilitation reasons. However, those concerned must possess documents with
legal information in the case of trade (to be passed on to the buyer). Prohibitions apply to all
native protected species (including CITES species). Exemptions/Permissions can be obtained
from the General Directorate for Environmental Protection. The key institutions are:





Management Authority (MA): The MA of Poland for CITES is represented by the
Ministry of the Environment and the Director responsible of the Department of
Nature Conservation.
Scientific Authority (SA): The National Council for Nature Conservation holds this
position. It is independent from the MA. The CITES SA of Poland is represented by
the CITES Commission within the State Council for Nature Conservation (body
providing independent opinion and counselling for the Minister of the Environment).
The CITES Commission consists of 5 persons working on a voluntary basis (skills
include: Botany, Ecology, Welfare, Zoology). In 2010, requests for opinions occurred
170 times.
Enforcement authority (EA): A specialized unit for CITES related enforcement has
been established in Poland. It is composed of CITES coordinators that have been
designated within the Police forces (General and Regional), the Ministry of Finance,
Regional customs Chambers and the General Veterinary Inspectorate. Their role is to
coordinate CITES related efforts and monitor activities of local and regional units
concerning crimes against wildlife.

The General Veterinary Inspectorate304 is the central competent authority for overall
implementation of the regulations including training, awareness of the passengers and the
effectiveness of the official controls.
The CITES Management Authority of Poland runs the Internet Website devoted to CITES
issues, which includes list of CITES species, information on existing CITES and related EU
provisions, additional information materials and explanations. The Customs Service regularly
informs the public on the issue of illegal trade in wild fauna and flora through awareness
building projects. Polish NGOs, such as WWF Poland, Polish Society for Nature Conservation
“Salamandra” and Regional Environmental Centre (REC) also provide important information
on CITES matters and current projects concerning the Washington Convention, as well as
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booklets, guides and manuals for identification.305 This work includes information
campaigns, specific actions that can be taken, workshops, brochures, posters, and
exhibitions. Some examples of such awareness raising campaigns include:







Project on “Support for Restoration and Protection of Baltic Mammals” the WWF
Poland and the Marine Station IOUG have been patrolling the whole Polish Baltic
coast on a temporary basis and gathering the reports, since 2010.
Project on conservation of big predators in Poland (Lynx lynx, Canis lupus and Ursus
arctos) is run by WWF Poland.
A number of projects on protection and monitoring of marine mammals, including
porpoises.
Polish-German project on the restoration of Baltic Sturgeon in Odra river.
Conservation, national strategies and management plans for Lynx lynx, Canis lupus
and Ursus arctos.
Re-introduction of select native birds of prey (e.g. Falco peregrinus, Falco
tinnunculus).

Inspection planning and process
As mentioned, the General Veterinary Inspectorate is the central authority responsible for
implementing CITES and other related national measures. It also works with other
organisations (these are more often NGOs such as WWF Poland, Salamandra which is the
Polish Society for Nature Conservation) to plan out the inspection process.
The General Veterinary Inspectorate issues specific instructions for environmental
inspections for CITES (i.e. on the non-commercial movements of pet animal). This
information is available on its website as well as on the Polish Customs intranet. However,
concerning controls of compliant pet animals, there is no requirement for these controls to
be recorded.
Customs carry out the inspections on wildlife trade. They coordinate and monitor sub-units
in the field of wildlife crimes; cooperate with field government and non-government
organizations and organize specialist training for lower level police officers. The central unit
responsible for CITES issues and coordination in this field within the customs administration
is the Non-Tariff Measures and Restrictions Unit in the Customs Policy Department (part of
the Ministry of Finance). Information is relayed from the Ministry of Environment to the
Ministry of Finance, thence to the coordinators and the customs chambers. Within each of
the customs chambers, there are customs offices. There are 46 customs offices in Poland306.
Assessment and compilation of CITES seizures is prepared by the Customs Service and
Police. Aforementioned compilations are forwarded to the CITES MA on a regular basis.
Customs can only make seizures because confiscations require a court decision. The
identification of live specimens is sometimes a problem, especially as the decision has to be
made within two hours of detection. The Veterinary Inspectorate must decide whether
there is time to call an expert for identification. Identification of species is carried out with
305
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the help of research institute experts. It is up to the co-ordinator to develop co-operation
with research institutes or experts. Training modules that can be used for identification are
accessible at border-crossing points 24 hours a day. The co-ordinator can also be called 24
hours a day (Traffic, 2005).
CITES specimens seized by customs services constitute evidence in criminal proceedings
until the court takes a decision regarding forfeiture of goods. In case of any doubt on the
compliance during controls, the Customs officials are oblige to contact the Poviat Veterinary
Inspectorate to take the final decision. At some border points, a high share of arriving cargo,
vehicles and persons are checked. The enforcement authorities (i.e. the Polish Customs that
carries out the controls on pet animals movement from one country to Poland) monitor and
control wildlife trade on international markets by carrying out inspections of pet-shops,
animal fairs, monitoring of sales of CITES specimens in the internet)307
In terms of internal control of CITES, the Society of Animal Welfare and Veterinary
Inspection is a government agency authorised to inspect conditions for the keeping of live
animals. Local administrations also may check pet shops, for example, and such checks may
also be undertaken by Customs officers from Mobile Groups. Concerning confiscated
specimens, during inspections, live CITES specimens are directed to public zoological or
botanical gardens while dead ones are distributed for training purposes to Customs, Police
and for educational purposes (schools, universities, museums). Another CITES enforcement
agency is the State Plant Health and Seed Inspection Service.308
Table 18 below provides some indication on trends in inspections by the Inspectorate for
environmental protection. These inspections cover all environmental sectors that require
controls, therefore is not specific to CITES only. According to the trends, in the late 1990s,
about 16,000 inspections per year were carried out and the probability of being inspected is
therefore one every three or four years, though some activities are inspected once or more
a year.
Table 18: Trends in Inspections by the Inspectorate for Environmental Protection 309
Total number of inspections
Number of intervention
inspections
Number of inspected entities
Total value of fines imposed
(million PLN)

1998
16 617

1999
15 976

1st half of 2000
8 583

3 284

2 994

1 681

13 219

13 452

7 502

311.3

191.0

143.5

Compliance and enforcement
Within the Police forces (General and Provincial Headquarters), Ministry of Finance,
Provincial Customs Chambers and General Veterinary Inspectorate, CITES coordinators have
been designated. Their main role is to coordinate CITES related efforts and monitor activities
307
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of local and regional units concerning crimes against wildlife. These enforcement authorities
monitor and control wildlife trade in internal markets (e.g. by carrying out inspections of
pet-shops, animal fairs, monitoring of sales of CITES specimens in the Internet). Among
enforcement authorities there is no leading and superior institution.
Articles 127–131 of the Nature Conservation Act concern penalties with respect to penal
provisions for violation of CITES and EU regulations regarding the protection of species of
wild fauna and flora. Persons who transport plants or animals covered by the abovementioned provisions and crosses the border without necessary permits or with a false
declaration or without a phytosanitary certificate are subject to imprisonment from 3
months to 5 years; persons carrying out economic activities in animal trade or who does not
have or does not present proper documentation stating the legal origin of the animal are
subject to punishment of imprisonment or fine.310 The highest possible penalty was not
imposed during the 2007-2008 reporting period. In the majority of cases courts apply
financial sanctions and forfeiture. There have been instances where cases were
discontinued due to insufficient evidence or low social noxiousness.
In the period 2007-2008, Police observed a considerable increase in the number of CITES
cases referring to the Internet “trade”. According to the General Headquarters of Police,
among the reported 564 cases in 2007, 285 were Internet related. In 2008, 281 cases of the
total 502 were associated with the Internet.311
The most frequent crime against endangered species of fauna and flora is border-crossing
without necessary permits and offering for sale without sufficient documents stating their
legal origin. Sentences in the majority of court cases imposed fines and forfeitures of seized
specimens. There were also cases where courts also imposed on the convicts the obligation
to work for public purposes. Furthermore, people who were convicted for the infringement
of provisions regarding wildlife trade can be refused by CITES Management Authority to
obtain a CITES permit within the period of 3 years from the date of conviction (art. 61 p. 7 of
Nature Conservation Act of 16 April 2004).312 Table 19 below lists some of the interesting
seizures of 2008.
Table 19: Interesting seizures of 2008313
Seizure type

Number
confiscated
specimens

1. Jewellery made of ivory

6 no.

2. Live parrots:

of
Origin
Import - Zambia
Internal market

-Cyanoramphus novaezelandiae

48 no.

-Psittacus erithacus

9 no.

-Neophema bourkii

4 no.

310
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-Aprosmictus erythropterus

1 no.

-Polytelis alexandrae

1 no.
Import – Russian

3. Furs with elements of skins from:
-Lynx canadensis

34 no.

Federation

-Lynx rufus

22 no.

4. Vertebras of Cetaceans

12 no.

import - Iceland

5. Live Rhacodactylus ciliatus

11 no.

import - USA

6. TCM – derivatives of Hippocampus spp.

200 000 containers

Import - Indonesia

7. Live tortoises – Testudo horsfieldii

30 no.

import - Ukraine

Inspection capacity
Poland designated one CITES Management Authority based on the CITES team which
consists of three fulltime employees. CITES MA is represented by the Minister of the
Environment and the Director appropriate for the nature conservation issues. The State
Nature Conservation Council is the designated CITES Scientific Authority. It has 30 members
and is an advisory body of independent experts. The CITES Commission (which is part of the
Scientific Authority) consists of 5 persons working on a voluntary basis. Their skills include
expertise in Botany, Ecology, Welfare and Zoology. In 2010, requests for opinions and
expertise occurred 170 times.
As has already been mentioned, Customs officers carry out the official inspections at
borders of wildlife trade. There are 17 Police Coordinators in each
Regional/Voivodeship/Metropolitan Police Headquarters designated to environmentalCITES problems. In 2004, there were a total of 13 655 Customs Officers. Approximately 5-10
% of these officers were trained in CITES/wildlife controls314. There is a two-year
preparatory training to undergo before becoming a customs officer. Officers can apply for
specific training on their own initiative or their superior can order it if necessary. Several
training sessions are organised at central and local level315. All customs officers receive some
training on CITES as all custom agents are likely to perform CITES related controls. In 2008,
WWF Poland provided specialized equipment for handling, keeping and transporting seized
animals to the most important Customs border points, however needs still far exceed the
resources available. In the same year, Customs organised 3 central trainings for Customs
officers including a seminar on identification of CITES aquatic species and safety procedures
while dealing with live seized animals (mammals, birds and reptiles). Further, in close
cooperation with Police and WWF Poland, Customs co-organised two CITES related
workshops on identification of tropical timber and Traditional Asian Medicine 316.

314

Traffic (2004) Expanding Borders : New Challenges for Wildlife Trade Controls in the European Union
www.traffic.org/general-reports/traffic_pub_trade1.pdf
315
European Commission, (2012), Final Report of an Audit carried out in Poland from 21 to 25 may 2012,
http://ec.europa.eu/food/fvo/act_getPDF.cfm?PDF_ID=9856
316
Poland CITES Biennale Report (2007-2008), www.cites.org/common/resources/reports/pab/0708Poland.pdf

234

Inter-institutional arrangements
In Poland, laboratories used for activities related to environmental protection have existed
since the 1960s. Since 1991, the laboratories were integrated into Voivodship Inspections
for Environmental Protection. Laboratories which served as Centres of Research and
Environmental Control were attached to their respective local departments of the State
Inspection for Environmental Protection.
Since 2003, a good co-operative relationship has been established between the MA and the
Police. According to the Police Act of 6 April 1990 and the Code of Penal Procedure Act of 6
June 1997, the Police are empowered to perform operational-intelligence activities and to
conduct investigations in preparatory proceedings in all wildlife crime cases, particularly
described in the Nature Conservation Act of 16 April 2004. Poland is also involved in
cooperative enforcement activities with the National Police. Together, they took part in the
international operation RAMP, which focused on illegal trade in endangered reptiles 317.
Also, in 2003, the Ministry of Environment organized a three-day training318 seminar for 40
officers of Customs, police, veterinary involved in the enforcement of CITES. Nevertheless,
Poland has no sufficient capacity to provide assistance to other Member States with rehoming of seized or confiscated live specimen.
The Environmental Crime Unit was established on 20 October 2004 within the Combating
Crime Tactic’s Bureau of the General Headquarters of Police and is mandated to deal with
endangered species of wild fauna and flora. The Unit’s main role is to coordinate and
monitor field Police units’ activities in the area of environmental-wildlife crimes319.
Additionally, the Unit cooperates with national and international government and nongovernment organizations and organizes specialist training for Police officers (primary
regional coordinators) engaged in combating above mentioned criminal activities. The Polish
national CITES Working Group consists of representatives of the MA, SA, Ministry of
Finance, Customs, Police, Veterinary Inspection, NGOs (WWF Poland, “Salamandra”, Polish
Society for the Protection of Animals (TOZ)) and Zoological Gardens. Closer co-operation
with the representatives from judiciary and prosecutors has been initiated320.
In 2011, representatives from nine Central and Eastern European countries, plus several
non-governmental organizations (NGOs) including TRAFFIC met in Poznań, Poland, to
examine ways of improving wildlife trade regulations in the region. The workshop was
organized by the Polish Society for Nature Conservation “Salamandra” and supported
financially by the EU and the network of nature conservation NGOs, the CEEweb for
Biodiversity. Central and Eastern Europe share similar problems related to effective
enforcement of CITES regulations. Further, due to their geographic position, many bear a
special responsibility for controlling the importation of protected animals and plants and
their products from Asia. Issues that were examined ranged from ownership, registration
and commercial trading of protected wildlife to ways of tackling the growing web-organized
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trafficking of protected species. Rising numbers of reptiles for the pet trade and the fashion
industry are being smuggled from South-East Asia into the EU and beyond. Illegal trade
undermines efforts to attain sustainable harvest and trade levels and the intentions of the
CITES Convention itself.321
Inspection review and reporting
The Customs Chambers is in charge of carrying out “institutional supervision” covering
compliance of the subordinated Customs units with general requirements and a follow-up
of the previous controls. Risk and intelligence assessments are used systematically to target
key areas of priority for systematic or on-the-spot inspections. An internal and external
audit is also organised by the Customs322. Enforcement Authorities monitor and control
wildlife trade on internal markets (e.g. by carrying out inspections of pet-shops, animal fairs,
monitoring of sales of CITES specimens in the Internet). Customs officers who carry out
control activities must contact the Poviat Veterinary Inspectorate for final decisions.
However, due to lack of sufficient resources, inspections are often based on the complaints
received rather than Authorities seeking them out.
Assessment of CITES seizures is carried out by the Customs Service and Police. Summary of
inspection results are forwarded to the CITES Management Authority on a regular basis. In
2008 the Customs Service carried out 183 seizures consisting of 200 889 specimens. In terms
of reporting, specific reports on inspection results are not available/made public. However,
there is an annual report is released by the Ministry of Finance each year.
In 2008, the Polish CITES MA commissioned two assessments: “Analysis of the internet trade
in Poland in specimens of fauna and flora listed in the CITES appendices” and “Proposals on
practical implementation of the EU wildlife trade legislation concerning marking of animals
of the endangered species”, which raised issues of capacity of the current national
legislation in respect of implementation and control of the CITES related provisions. The first
report evaluated the scale of the commercial activities involving CITES specimen, which take
place in the internet in Poland and presented possible solutions of limiting the problem and
enhancing control measures. The second report indicated possible ways of marking certain
groups of CITES animals for the purposes of trade control enhancement and unification of
marking methods.323
Effectiveness of the inspection system
Communication between the General Veterinary Inspectorate and Customs is effective,
which allows for the avoidance of gaps and overlaps. Designation of roles and competencies
between the authorities has also contributed to effective functioning of the official controls.
The agents in charge of the controls are more likely to be well experienced and trained since
they receive specific training as required and since they are informed of the requirements.
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Thus, the inspection process is taking advantage of the good repartition of work. Regarding
Poland’s general inspection system, follow-up by prosecutors could be strengthened.
Poland, because of its central geographic position, bears a special responsibility for
controlling the importation of protected animals, plants and their products from Asia.
Poland is among the world’s top ten exporters of medicinal and aromatic plants and plant
parts, an increasing number of which are on endangered species lists. In 2000, Poland began
co-operation with France to increase public awareness of CITES issues in Poland to improve
Polish inspectors’ understanding of EU CITES regulations324. In particular “Internet trade”
has become a concern in Poland. In the reporting period 2007-2008, police observed a
considerable increase in number of CITES cases referring to the Internet trade. According to
the General Headquarters of Police, of the 564 cases that occurred in 2007, 285 were
Internet related.325 In 2008, 281 cases of the total 502 were associated with the Internet.
The highest penalty which may be imposed for infringements, regarded as crimes, against
EU provisions concerning CITES, is imprisonment from 3 months up to 5 years (acc. to the
art. 128 of the Nature Conservation Act of 16 April 2004).326
Three good practices which can be transferable across the EU include:





There exists a good and effective coordination between the three authorities (MA,
SA and the Enforcement Authority).
There exists an effective on-going CITES specific training programs. Trainings and
workshops for enforcement authorities are carried out. Employees of local
authorities responsible for registration of CITES animals took part in special trainings
on the registration procedures organized by the Polish NGOs “Salamandra”. (It has to
be generalized and maybe included into the formation of customs officer)327.
Moreover, public was the recipient of awareness campaigns and lectures.

CITES information (legislation, conservation status) is easily accessible on internet. The CITES
MA runs a website devoted to CITES issues. Moreover, on the websites of Customs
chambers and Police units, one can find basic information on CITES.328
Market surveys conducted in Poland between 2001 and 2003 indicated that around 12% of
the CITES-listed species in pet shops in Warsaw were offered without the necessary CITES
documents. CITES-listed reptiles are the most numerous group of exotic animals offered in
the Polish market and the range of species has been increasing in recent years. It is thought
that these specimens had been smuggled into Poland from the Czech Republic329. Therefore,
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these are CITES specimens that need particular focus in Poland. Traditional Asian Medicine
derivatives are another area which needs increased attention.330
Finally, in their most recent CITES biennale report, Poland indicated that an increased
budget for activities and the hiring of more staff were high areas of priority to enhance the
effectiveness of CITES implementation at the national level.
Costs of inspections
The impacts of illegal trade can disrupt whole economies and ecosystems, undermining
environmentally sustainable activities and reducing future options for the use of resources.
There is a lack of standardized way of proving origins of captive bred specimens. This is due
to the fact that across EU MS the requirements for certificates could be different. By its
nature, the size of illegal trade is difficult to quantify.
A concrete example is seen in a study which compared Polish import and export figures for
cod products with reported landing and national consumption figures. It showed a
discrepancy equivalent to 49 000 tonnes (over three times the national annual landing).
Three-quarters of the cod consumed and exported by Poland was being illegally caught or
otherwise unreported.331
The Polish government covers the costs for seizure and destruction of the confiscated or
abandoned products of animal origin for personal consumption332. In terms of fees for
permit issuance, in 2008, the fee for the issuance of the CITES import, (re-)export permit
was: 107 PLN (25 EUR). Money obtained from the above mentioned fees is not directed for
the CITES implementation purposes.
Conclusions on Poland baseline related to CITES
There are several good practices seen in the way inspections are carried out in Poland under
CITES. Firstly, the legislative framework for CITES is well defined by the Nature Conservation
Act. The effective repartition of work at the administrative level is a good practice which
should be emphasized. The areas of action are clearly drawn between the three national
authorities responsible for the implementation of CITES in Poland – the Management
Authority (MA), the Scientific Authority (SA) and the Enforcement Authority (EA). This
minimises the possibilities of overlaps and increases the efficiency of the inspections
process. For instance, CITES coordinators of the EA administrate and monitor CITES related
efforts of local and regional units. Also, interaction between inspection authorities and
other enforcement authorities exists and is made concrete by meetings once or twice a year
through the CITES Working Group. The Polish system leads to an effective cooperation
which could be taken as an example that could be applicable across the EU.
Moreover, the inspection process is well established and is taking advantage, as stated
before, of the effective repartition of work. The General Veterinary Inspectorate is the
competent authority responsible for the overall effectiveness of the official controls. The
330
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Customs carry out the actual controls and must, in case of any doubt, contact the Poviat
Veterinary Inspectorate to make any final decisions. To better target and improve inspection
activities, risk and intelligence assessments are systematically used. CITES-specific training
programs are also well established. Workshops for enforcement authorities are carried out
and employees of local authorities can take part in trainings, which are regularly updated
based on feedback from officers.
Furthermore, real efforts are made to inform the society on the CITES issue. NGOs such as
WWF or Salamandra directly participate in awareness raising campaigns. General and more
specific information is easily accessible on the internet through official websites. For
example, assessments of CITES seizures are carried out on a regular basis and the Ministry
of Finance provides a release of Customs’ seizures every year.
Nevertheless, illegal trade in wildlife is still a significant issue in Poland and is run by
sophisticated criminal networks for economic purposes mainly. The impacts of illegal trade
are huge and can disrupt whole economies and ecosystems. Weaknesses of the inspection
system are of different orders and follow-up by prosecutors could be strengthened.
Poland also faces a budget limitation problem. There is a need for more capacity building for
the enforcement authorities. For example, within the Scientific Authority, the CITES
Commission consists of a small number of staff, five persons, who work on a voluntary basis.
Moreover, there is a lack of rescue centres fully devoted for CITES animals. Poland also
cannot provide assistance to other MS today with confiscated live specimen.
Another key problem for Poland is the fact that there is lack of standardized approach for
proving legal origin of captive bred specimens originating from breeding operations across
EU. In the context of legal documents, it should be a sufficient proof of compliance with the
CITES legislation. According to the Nature Conservation Act, owners of animal species
covered by CITES must submit a declaration of possession. However, the legislation does not
apply systematically when it is coming to proving origins of captive bred specimens. It could
be advisable to create, at the EU level, a standardized approach for this specific issue. For
instance, the introduction of document that would be a proof of legal origin of specimens
within all EU MS.
In the majority of cases, courts impose financial sanctions and forfeiture of confiscate
specimen. However, for many cases, prosecutors discontinue cases due to insufficient
evidence. The non-effectiveness of sanctions, the lack of appropriations sanctions or the
divergence across the EU can indicate that illegal wildlife trade is not a priority for the
national enforcement.
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9

SPAIN

The Spain case studies address the following areas:
Water:
 Drinking water
 Abstraction of water
 Urban Waste Water Treatment
Nature:
 Habitats (protected sites)
 Species
Trade in endangered species:
 CITES
The organisation of the inspection system is decentralised in Spain, which is similar to the
model in Germany. Spain’s administrative structure consists of four main levels: the central
government, the autonomous communities (AC), the provinces and the municipalities.
There is no overall national inspecting body and the inspection system is organised within
the individual states at a regional level (ACs are different from regions).
The municipalities of Spain are the basic level of local government. Each forms part of a
province which in turn forms part or the whole of an autonomous community. There are a
total of 17 autonomous communities and 8,112 municipalities in Spain, including the
autonomous cities of Ceuta and Melilla. The average population of a municipality is about
5,300. The 17 Autonomous Communities and the two autonomous cities of Ceuta and
Melilla have prime responsibility for inspection through their environment ministries.
Each of Spain’s 17 Autonomous Communities has its own parliament, president,
government, administration and Supreme Court. The Autonomous Communities have full
responsibility for monitoring compliance with their own regulations implementing the
national laws, however monetary sanctions set for non-compliance must conform to
national provisions, which define the lower and upper limits for administrative penalties for
specific types of infringements333. Each autonomous community is divided into a number of
provinces. Each province has its own administration that is responsible for a range of
services. Municipalities can set and enforce more stringent requirements than those
stipulated by the Autonomous Community (regional) regulations (although they rarely do
so)334. A delegate is appointed by the Central Government for every Autonomous
Community. The Autonomous Community receives funding from various sources including
taxation, fees, public charges (e.g. for discharges to water), and the central government.
The central administration holds exclusive competences on basic environmental legislation,
while the Autonomous Communities are responsible for developing legislation regarding
333
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management and protection of the environment. In addition, municipalities also have
competencies in many environmental issues such as urbanism, spatial planning, waste
management, conservation, and parks. They are also responsible for the establishment and
regulation of industrial activities. The responsibilities are therefore shared but
implementation and monitoring of environmental policy-making and programmes by either
Autonomous Communities or central government are highly dependent on the willingness
and capability of local politicians.
Inspections which are carried out preventively, i.e. not in response to a complaint or high
risk situation, can be initiated by internal inspections plans, regulatory requirements, etc.
Reactive inspections on the other hand are triggered mainly by malfunctions, accidents or
complaints. The average frequency of preventive on-site inspections for all environmental
related inspections335 is once per year per company as indicated by a relative majority (6) of
autonomous communities. In the other regions, the average frequency ranges from once
per month per company to once every four years per company. The predominant frequency
of on-site inspections (once per year) was also confirmed by a regional ministry336.
To apply the European policies of sustainable development, integrate the environment into
the different sector-specific policies and coordinate the central government with the
Autonomous Communities, a number of institutions have been created. These include
general collegiate bodies such as an Environmental Advisory Council or the sector-specific
Environmental Conference, the National Water Council, the National Climate Council, and
the Environmental Authorities Network, etc., and supra-national organizations (EEA, UNEP,
IUCN, WWF, etc.).
At the national level, the Network of Environmental Inspection (REDIA) was created in 2008
to monitor environmental inspections. The coordinating body aims at facilitating
participation and exchange of knowledge and experience in environmental inspection as
well as the implementation of projects of common interest. Its main objectives are 337:








To promote the collaboration (exchange of information and experience) between
the environmental authorities of the Autonomous Communities.
To develop joint projects on environmental inspection. Among the projects
envisaged by REDIA are the elaboration of manuals for the conduct of environmental
inspections and the introduction of national indicators measuring the effectiveness
of the inspection system.
To harmonise the actions undertaken for greater consistency and coherence in all
territories.
To provide guidance documents to best practices.
To facilitate training of inspectors and enforcement officials.
To provide technical support to the Spanish Ministry of Environment on
environmental inspection.
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9.1

Spain: Drinking water

Legislative framework
The Drinking Water Directive was transposed into Spanish regulation through the Royal
Decree 1138/1990. It defines companies that supply and provide drinking water for public
consumption as “those persons, natural or bodies corporate public or private, who are
active in all or some of the phases of collecting, treating, transposing and distributing
drinking water for public consumption”.
The Drinking Water regulation includes objectives such as protecting human health,
protecting consumers and users and governing the structure, obligations and responsibilities
of administrative bodies.
In Spain, there are approximately 1,500 water supply zones, of which the majority are
sourced from surface water (78%)338. Drinking water supply is the responsibility of the
municipalities (about 8,000 in Spain) and of some large companies that are controlled by
Regional Governments. The Royal Decree specifies that local governments are responsible
for the collection and treatment of wastewater and the supply of drinking water. They can
offer these services either themselves or through licensed public or private enterprises.
Furthermore, water suppliers must communicate to the competent health and municipal
authority any “loss of potability”339. If necessary, these contacted authorities will then order
any relevant corrective actions.
The public distribution of drinking water in Spain is organised in different ways and can take
the form of:





Direct management by the municipalities. Groups of municipalities can sign an
agreement to carry out a joint service.
Municipal companies financed directly by the administration.
Mixed companies where most of the capital is public (held by the municipalities)
with a minority holding of private capital.
Private companies with private capital contracted by the administration.

Institutional framework and inter-institutional arrangements
In Spain, the Regional Health Authority (i.e. the State Public Health Office that is part of the
Ministry of Health and Consumption) is responsible for supervision of enforcement and
compliance. The water supplier takes the initial decision concerning necessary action to be
undertaken for repeat sampling and analysis. The authorities are notified when the water
supplier identifies a risk. The water supplier, Regional and municipal authorities work
338
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together to decide whether or not to implement any necessary steps where a risk is
perceived.
The Regional Health Authority in Spain gives advice and monitors progress towards more
efficient systems. The Regional Health Authorities are allowed to issue derogations for
water suppliers. However there is no evidence suggesting the existence of legally binding
contracts between water suppliers and enforcement authorities.
There exist close links between the municipal water companies and officials from the local
and regional authorities. Regional Authorities monitor progress and give advice on actions
to be taken to the municipal water companies. This is especially true in cases of noncompliance.
Following environmental inspections, if a water supply does not meet quality standards, the
responsible health authority is allowed to take any actions in order to meet the required
limit values, such as preventing the distribution of unpotable water until standards have
been met.
Inspection planning and process
Although each autonomous region can establish additional values and parameters340, basic
water quality data are collected according to the existing legislation. The State Public Health
Office (Ministry of Health and Consumption of Spain) coordinates control activities. More
specifically, drinking water quality in Spain is controlled through analysis and sanitary
surveillance.
As stated above, no specific inspection planning or process are properly defined in Spain.
However, compliance is monitored through different approaches341:




Regional Health Administrations are responsible for sanitary surveillance, which
consists in monitoring of analyses carried out by water suppliers and undertaking
their own determinations when considered necessary. The Health Administration is
responsible for deciding when the infringement of quality standards entails an
unacceptable risk to health.
Water suppliers are obliged to control water quality through self-monitoring, by
undertaking the analysis and control of water, verifying that it meets required
standards. Analyses of their water supplies must be carried out either ex treatment
works and/or immediately prior to distribution, and at several points in the
distribution system.

Box: Example of Galicia
In the specific case of Galicia, the Inspectorate develops a work plan to enhance the
340
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quality of inspections which includes the water installations to be inspected each year –
usually installations are visited at least once every two years. In setting priorities for
inspections, political priorities are one of the factors taken into account. The time
needed for each inspection is shown in a table classifying different types of inspections.
This Document must be approved by the General Director and is made available on the
Galician Ministry of Environment website342.

Enforcement and monitoring
The Regional Health Administration is responsible for the supervision of compliance and
enforcement. As mentioned earlier, water suppliers are responsible for analyzing their own
water samples. The results are then sent to Regional Health Administrations, which verify
compliance. Water suppliers must notify the competent municipal and health authorities if
there is ever any reduction in water quality rendering it ‘unpotable’ for any reason. Should
the loss of potability imply an immediate risk to the health of the population supplied, it
should be communicated immediately to the competent municipal and health authorities,
which should order the adoption of the appropriate measures. In other words, water
suppliers take the initial decision concerning necessary remedial action or repeat sampling
and analysis. In this regard, water suppliers hold significant responsibility in ensuring that
the water supply meets the minimum drinking water standards. If the water supplier
perceives a risk, the authorities must be notified and the water supplier, municipal and
regional authorities work together to decide and implement any necessary steps. The
Regional Health Authority provides advice and monitors progress. There appears to be no
set procedure for further action, improvement plans seem to be informal agreements and
there is no evidence of any legal actions to enforce standards, although municipal and
health authorities have powers to order any necessary actions or suspend a supply in case
of a health risk343.
Compliance monitoring is carried out in a variety of ways ranging from self-monitoring (by
water suppliers) to analyses carried out directly by the authorities of the Regional Health
Administrations, which are responsible for enforcement or laboratories appointed by these
authorities. Results are reported to the Regional Health Administration.
The Royal Decree includes derogations for limit values. These derogations are based on
meteorological, geological causes and emergency causes.344 The term “emergency” was
used previously to describe these kinds of situations and was recently replaced by the term
“Critical Accidental Circumstances”. The Regional Health Authorities are allowed to issue
derogations on application from municipalities. However, toxic or microbiological
parameters do not lead to the issue of derogations. They must be reported to the Ministry
of Health either immediately in emergency cases, within seven days for meteorological
cases and within 45 days for geological type derogations. The reasons, the limit values and a
342
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time limit must be specified in derogations related to “Critical Accidental Circumstances”.
Derogations, issued by Regional Health Authority, are considered to be exceptions to the
rule and do not fall into the definition of non-compliance.
For non-compliance cases, the regional or municipal authorities may merely recommend
improvement measures. Concerning the water suppliers, they work out measures and
improvement plans directly with Regional Health Authorities. In practice, improvement
plans are informal agreements. No legal actions to enforce standards seem to be in place
even if municipal and health authorities can order actions in case of a health risk.
When a water supply does not meet quality standards, the competent municipal and health
authority has the power to order any actions required to meet limit values. If water ceases
to be ‘potable’ and there is perceived to be a risk to human health suppliers can suspend
completely or partially the supply345. The Spanish penal code also includes offences against
public health. It targets specifically risk of public health and polluted drinking water. 346
Inspection capacity
Very little information on the inspection capacity in the autonomous regions of Spain was
identified in the literature reviewed and stakeholders interviewed. Nonetheless,
information gathered for Galicia provides some indication of the resources allocated to
environmental inspections in the region. The Inspectorate of the Galician Ministry of
Environment inspects a wide range of permitted activities. Regulation of installations
subject to the IPPC Directive represents a third of their work. Other responsibilities of the
Inspectorate include issuance of permits water extraction and for Liquid Effluent Disposal
and permits for the management of Waste347.
Box: Example of the Galician Central Inspection Service
In Galicia, the structure of the environmental inspection is top-down.348 It is composed
of an Inspectorate Service and of four Provincial Departments of Environmental
Assessment and Quality (one in each province of Galicia). In accordance with civil
service status, a Head of Service manages each Department. A Head of the Inspection
Area is appointed and is responsible for the overall organisation.
Environmental control activities are carried out by inspectors that are civil servants of
the General Direction of Environmental Assessment and Quality within the Ministry if
the Environment.
The Galician Inspection Service comprises a Head of Service, Head of Section, 1
345
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Inspector and a technical person to deal with EMAS, environmental agreements and
other subjects, and one administrative staff. The Environmental Laboratory of Galicia
has a Head of Service and 21 other staff comprising of 12 technical Staff and 9
administrative staff. The laboratory is accredited under the National Accreditation
System for both emission and ambient air measurement. In addition, the laboratory
also samples and analyses waste and soils together with wastewater discharges and
river water for toxicity, as well as the usual parameters of BOD, Dissolved Oxygen etc.
Inspectors are required by statute to be permanent Civil Servants with a minimum
Qualification of a Degree in specified subjects that include Engineering, Biology,
Chemistry and Veterinary.
Inspection review and reporting
Water supply companies are required to keep records of analysis and of incidents. They
must be made available to the Administration for a period of five years. This allows the
Health Administration to track progress and measures taken for any incidences reported.
The information on the record includes dates, times, the place where the samples were
taken, zones of the supply system targeted, analytical techniques employed, the results and
the laboratories that carried out the analysis, records of incidents in the supply system,
according to year and the measures adopted.
Following the implementation of the Royal Decree 1138/1990, a “National Water
Consumption Information System” (SINAC) was created. It aims at identifying the sanitary
quality of the drinking water supply system in Spain. Results are either directly undertaken
by the Regional Health Administration or, if they are carried out elsewhere, they have to be
reported to the Regional Health Administration. However, there is no annual publication of
a national report.349 The information collected is usually divided into three main categories:
 Supply system characteristics
 Quality of water consumed
 Records on derogations that has been authorized
Under the Drinking Water Directive, drinking water quality has to be reported to the EC
every three years. Reporting obligations cover all drinking water supplies serving more than
5,000 citizens or supplying more than 1,000 m³ a day. The EC assesses the results of water
quality monitoring against the standards in the Directive. After each reporting cycle the EC
produces a synthesis report, which summarises the quality of drinking water and its
improvement at European level350.
Effectiveness of the inspection system
According to the most recent synthesis report (2005-2007) published in 2008351 on the
implementation of the Drinking Water Directive in the EU, there was evidence of non349
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compliance in the monitoring frequency for many parameters in Spain. The microbiological
parameters had more than 99% compliance in Spain. The chemical parameter nitrite caused
non-compliance in more than 1% of samples in each of the reporting years. Many of the
parameters that caused non-compliance in water supply zones (WSZs) in Spain had a
significantly higher failure rate in 2006 compared to the other reporting years 2005 and
2007. Further, the number of non-compliant WSZs seemed to have increased, but there was
much fluctuation in the number of WSZs in Spain. Spain reported one parameter that
caused non-compliance in more than 10% of samples, sulphate in 2005 and in 2006 and the
same parameter caused non-compliance in more than 5%, but less than 10%, of the samples
in 2007352.
As far as the quality of inspections is concerned, the lack of trained personnel was seen as
severely hampering the inspection activities of the national Water Basin Authorities. The
distribution of inspection competencies varies from region to region. Only five regional
environment ministries report that inspectors have the competence to control all
environmental media353. In most Autonomous Communities there are sectoral restrictions
on inspection competencies, meaning inspection procedures and competencies are not
always harmonised between two overlapping sectors (such as waste and water sectors).
Coordination mechanisms are insufficient, as only two ministries mention that sectoral
inspections are subject to coordination.354
Box: Example of the Region of Madrid
Madrid can be considered as a typical example of how the inspection system is working and
of the Regional Health Administration. The region is divided into 11 Health Areas. The
formal monitoring body, the Health Authority, undertakes water quality determination at
either the Regional or municipal level. The controls target the activities of water suppliers
and municipalities. In the region of Madrid, on average, 4% of all samples analysed failed to
comply. No annual report is published, however meetings take place every six months
between the Health Authority and the water suppliers to discuss issues such as the reported
incidences and the progress made on measures put into place to address them.
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9.2

Spain: Abstraction of water

Spain is a country with a large hydro-geological potential and is one of the few high-income
OECD countries where water abstractions continued to increase through the 1990s 355. In
Spain, as in other semi-arid Mediterranean countries of South Europe, about 80% of water is
used for irrigation and intensive use of groundwater is a common practice.
Box: Groundwater use in Spain356
In 2000, official papers (e.g. the White book of water in Spain – Spanish Ministry of
Environment (2000))357 estimate that trends in groundwater use increased from 2,000
Mm/year in 1960 to more than 6,500 Mm/year in 2006. It is worth noting that the ratios of
groundwater use can be very different depending on the regions. Groundwater becomes
the main source available in the islands (Baleares and Canary islands), in the south
Mediterranean part (Jucar and Segura basins) and in some continental areas such as La
Mancha.
Legislative framework
In Spain, groundwater was declared a public domain resource in 1985 with the
implementation of the Water Act. However, the concrete implementation of such a
declaration encountered great difficulties in practice. Because groundwater was a private
property before the 1985 Water Act, the management of groundwater had not been
considered a task in Spain for public water management authorities or agencies.
The WFD has been transposed into Spanish law and the first legal reform to be effective was
implemented in 2003 through the Law 62/2003 of December 30 th. It introduced most of the
key concepts and language of the WFD into the Spanish legislation. Public participatory
activities and technical work (e.g. management of aquifers, drafting of management plans,
management of the water use rights and emission rights system, monitoring and control of
water quality and water resources (surface and groundwater, etc.) was also carried out by
all the water basin agencies, water research institutions and water management institutions
under the supervision of the Spanish Ministry of the Environment.
The legislation in place is a novelty because it allows the possibility to officially declare an
aquifer to be overexploited, which was not possible before the reform 358. It established a
legal framework for overexploitation and defined specific competencies for River Basin
Agencies in order to tackle this issue. Such a legal overexploitation can be determined based
on both quantitative and qualitative indicators. There are currently 16 aquifers officially
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declared as overexploited.359 The Spanish law gives River Basin Agencies broad powers for
the management of aquifers declared to be overexploited. Basin Agencies are responsible
for developing management plans and determining annual pumping regimes. All users in the
aquifer are required to organize themselves into Groundwater User Associations.
Associations can work with Basin Agencies in the design and implementation of
management plans to ensure that their interests are represented. However, the practical
implementation of Groundwater User Associations has not always been easy. Associations
have only been created in 5 of the 16 aquifers declared as overexploited, and management
plans have only been drawn up in 3 of them. Further, the technical reasons for some of the
aquifers that have been officially declared to be overexploited are not clear and have been
questioned. There are also other aquifers not declared as overexploited which have serious
problems, both in terms of both quantity and quality. For example, in the region of central
Spain, in La Mancha, serious environmental impacts on wetlands and in the Jucar River flow
have arisen due to an over-development of pumping in this region.
Institutional framework and partnership/inter-institutional arrangements
In Spain, river basin management has been present in various forms, for over 100 years.
River Basin Authorities were created from 1926 (with the predecessors being the River Basin
Technical Offices created in 1903). Today there are 9 River Basin Authorities for the main
interregional basins; 3 intra-regional water authorities for small rivers in Catalonia, Basque
Country and Galicia; and 2 Island Water Authorities in the Balearic and the Canary Islands.
360
River Basin Agencies were established with the aim of rendering the water management
system easier to control and manage at the national and Autonomous Community levels.
River basin authorities include a water commissioner, a technical directorate, and a
secretary general planning office, and a representation of users.
The Spanish legislation differentiates the management of basins according to their
geographic localisation. In practice, if a hydrological basin is interregional (overlaps 2 or
more regions), water management is carried out by the Spanish Ministry of the
Environment. When the hydrological basin is entirely located in an Autonomous Community
then the water management is under full responsibility of the Regional Autonomous
Government. Andalusia, the Basque Country and the Balearic and Canary islands are
examples of Regional Autonomous Governments where hydrologic basins are managed
directly by regional governments. Historically, only one State Government existed when
they were created and thus facilitated at first the implementation of the system. However
the 1978 constitution divided the whole country into Autonomous Communities, with their
own Government and exclusive competences in many territorial affairs, especially for
abstraction related issues. This modified the character of the River Basin Agencies or Water
Authorities.
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Box: Example of environmental impacts of water exploitation in Spain: Jucar River Basin 361
The Júcar River Basin District, located in eastern Spain, is characterized by droughts and
floods, resulting in a very fragile balance between water supply and demand. Agricultural
accounts for nearly 80% of water demand. The district suffers from dry periods lasting up to
10 years, alternating with relatively wet periods. Therefore, water scarcity during dry
periods is a significant challenge for water managers. This situation has triggered an
increased use of non -conventional resources in recent years, such as reuse of wastewater
or desalination of seawater.
The vulnerability to droughts has been an objective of planning activities and infrastructure
development; however past drought episodes have been managed mostly in a reactive
manner. In the 1990-1995 drought, emergency measures were decided very late, therefore
infrastructures were not available until the drought episode had nearly ended. Since 2000,
Spanish water law requires the basin agencies to develop Special Drought Plans (SDP) in
order to move from a reactive crisis management approach to a proactive approach. The
SDP for the Júcar River Basin Authority includes operative drought monitoring indices for
early drought detection, definitions of the stages of drought, and the measures to be
applied in each of the stages.

Inspection planning and process
The responsibilities of the River Basin Authorities include water resources planning, water
resources development and the management of water use rights and the emission rights
system, including the monitoring and control of water quality and water resources (surface
and groundwater). River Basin Authorities also monitor water resource conditions. They are
responsible for monitoring river flows to anticipate and identify flooding or insufficiency,
and for monitoring water quality throughout the river basin. Monitoring is performed by
River Basin Authority staff.
In particular, River Basin Authorities are responsible for developing river basin plans
(established under the 1985 Water Law) and for other planning activities such as collection
and analysis of data about physical conditions of the basin and water uses, designation of
sub-basin management units, and conformity of basin plans to national and EU guidelines.
The River Basin plans are characterised by two phases: a first phase for establishing
guidelines and a second phase of plan preparation. The guidelines must include description
and evaluation of the situation and the main water (hydrological) problems. The Basin plans
must specify for 10-year and 20-year planning horizons the expected water demands and a
programme of action for meeting them. Demands and resources are to be allocated for
each relevant use sector (urban, environment, irrigation, industry, hydropower, fisheries
and navigation). The basin plans must also establish surface water quality objectives for
each water body in a basin. Plans are required to take into account other relevant policies
and plans, such as those for land use, nature conservation, and agriculture (for instance, the
361
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EU Common Agricultural Policy). The most recent basin plans were submitted to the
national government in 1995 for approval, were approved in 1998, and were integrated into
the 2001 national water plan362.
Finally, as discussed in the box above on the effects of water exploitation in the Jucar River
Basin, Special Drought Plans have also been established for several River Basin Authorities in
Spain. The main objectives of Special Drought Plans is the specification of measures of
control, risk assessment, organization of decision making and implementation of mitigation
measures which are required to minimize the frequency and intensity of water shortage
conditions, and to reduce the environmental and socioeconomic effects of these extreme
situations.
Enforcement and the use of sanctions
Enforcement of Spanish and EU water regulations is the responsibility of River Basin
Authorities. Within their sphere of competence, the decisions of Basin Authorities are final.
Challenges to a Basin Authority’s decision would have to be taken to court, with the
challenge based on a claim that the Basin Authority exceeded its legal authority. Basin
Authorities also have the authority to enforce their decisions through the imposition of
sanctions such as fines.
The Autonomous Communities also have an important role to play in enforcement and
ensuring compliance. Since they have jurisdiction over territorial planning, the Autonomous
Communities control land use (including, for example, the illicit transformation of protected
land with the purpose of irrigating with illegally abstracted water) and are responsible for
the removal of incentives for illegal water use363.
River Basin Authorities face difficulties in stopping the continuous increase in illegal water
use. This is due to a lack of sufficient instruments for water management and law
enforcement. A lack of political willingness to ensure the strict application of the law, and
discourage the ever-increasing illegal use is also a problem. One of the main reasons
underlying the illegal abstraction of water is Spain is the huge profits that are derived from
its use (irrigation farming, urban development, tourism).
Monitoring of abstractions is also weak. Registration of groundwater abstraction rights
established before 1985 is incomplete, undermining the enforcement of measures to
prevent overexploitation. Several programmes were launched to remedy the situation,
however illegal wells and abstractions continue to persist. Since the 1985 Water Law, which
made groundwater a public domain (groundwater was previously treated as private
property), users must register with authorities. Having done so, the total permitted
abstraction was found to considerably exceed available renewable resources. As a result, in
risk aquifers Abstraction Plans were developed which set maximum annual abstractions and
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banned drilling of new bore holes. However, there was serious resistance to the new
controls by farmers and many continued to exceed abstraction limits and drill new illegal
wells. As a result in 1992, an Income Compensation Plan was adopted, one of the first agrienvironment programmes under the CAP. This provided compensation to farmers for
income losses from restriction of abstraction. In 2000, a plan for reconstruction of vineyards
was introduced under the CAP encouraging movement away from water intensive crops to
vineyards. Water intensive crops had expanded significantly after Spain joined the EU and
agricultural support was available. The 2000 plan resulted in major changes from water
intensive crops using around 8,000 m3/ha of water to vineyards using around 1,300
m3/ha.364
In terms of improved enforcement, according to an OECD survey365, possible actions include
a wider participatory approach with more users (i.e. users representing the leisure and
environmental areas) as well as better information easily accessible to users about
requirements of sustainable use and a less confrontational regulatory style. Also, in the
1980s, remote sensing was adopted to monitor abstraction. This was one of the first
occasions for such use for compliance assessment in Europe and the measure is now
included in the 2012 EC Blueprint to Safeguard Europe’s Water Resources. This compliance
surveillance mechanism allowed control of a very large area – around 5,000 km2. It was
accompanied by installation of metering and a sanction system. Remote sensing is used in
enforcement measures in the Guadiana River Basin Authority, which is described below.
Box: Abstraction enforcement in the Upper Guadiana, Southern Spain366
The following figure (source: Cabellos, 2013) shows the changing level of an example
groundwater and shows that it has largely returned to levels seen in the early 1990s. Thus
the overall approach has had significant environmental benefits in terms of groundwater
levels. It also shows that enforcement action may have greater impacts if combined with
incentives for those who act in a compliant manner.
In 2008, the Upper Guadiana Special Plan was adopted. This took further the transformation
of water rights and its focus was on achieving good status of water bodies as required by the
Water Framework Directive. It also included enhanced use of remote sensing controls,
metering and application of sanctions. These measures have been resisted by farmers.
However, sanctions are applied to a significant extent. Thus several thousand fines are
issued each year. It is important to note the twin-track approach in the Upper Guadiana –
applying incentives through agri-environment and control and sanctions for noncompliance. It is, therefore, difficult to determine the specific impact of the application of
sanctions within this twin-track approach367.
Figure 5: Cabellos (2013) Changing level of an example groundwater between 1979 and
364
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2013 in Villarrubia de los Ojos (municipality in Ciudad Real, Castile-La Mancha).

Inspection capacity
Basin Agencies lack experience in groundwater management. They have consistently lacked
sufficient human and financial resources to deal with their newly acquired responsibilities
under the 1985 Water Law. They have also had difficulty shifting their focus from their
traditional water infrastructure development and management responsibilities to their new
broader water management goals (e.g. water licensing, demand management, etc.). In the
Guadalquivir River Basin Authority, 50 people are employed (of which their salaries are paid
by the Central Government) to help implement and enforce national water law and
regulations.368 Staff at Basin Agencies has been historically dominated by civil engineers, and
they have lacked expertise in other areas (economics, ecology, hydrogeology, geography,
education, etc.) that would have been necessary to address their new responsibilities.
User participation in water management has been traditionally understood in Spain as the
right of irrigators to organize self-governing institutions for the management of surface
water irrigation systems. However, the 1985 Act and subsequent reforms expanded the
concept of users to groundwater users and representatives of other interests and uses
beyond irrigators. It established user participation quotas in the different participatory
boards of the Basin Agencies: Governing Board, User Assembly, Public Works Board, Aquifer
Management Boards, and Dam Management Boards. Stakeholders are also represented in
368
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the basins’ planning body, known as the Water Council. There exist some examples of
groundwater user associations that have been successful in reducing abstraction and
effective cooperation between users and water authorities, but they are still few examples.
Irrigation communities369 are a key stakeholder group in each River Basin Authority and play
an important role in inspection capacity as well as in river basin water management and a
means of user participation. Irrigation communities are supposed to manage and maintain
the irrigation infrastructure that is shared by their members. The water management
methods vary substantially across irrigation communities. Some are quite modern, with
pressure and drip irrigation systems and electronic metering of use down to the individual
farm level. Others operate aging gravity-flow systems and still allocate water based on the
area under cultivation, providing little incentive for farmers to conserve water or upgrade
technology370. Irrigation communities collect fees from members, regulate water use, and
implement and enforce their own rules. Each community settles many of the problems
regarding water resource management within its own domain. Irrigation communities have
a “water police,” and an irrigation court composed of the president of the community plus
other members chosen by the general assembly. The ability of the community’s members to
monitor one another’s behaviour, enforce their own rules, and settle their own disputes has
allowed the communities to persist across the decades.370
Box: The example of the Water Users Association of the Llobregat Delta371
The Water Users Association of the Llobregat Delta is a good example of success in
participatory management in Spain. This Water Association was created in 1975, well before
the Water Act, and involves irrigators, industries, water supply companies, water
management. It has its own technical department which promotes monitoring and control
in the aquifer. IT also has active technical measures for aquifer protection and management
such as artificial recharge. This technology allows for the storage of excess water for later
use and, at the same time, to improve water quality by recharging the aquifer with better
quality water.
This successful example contrasts with several unsuccessful attempts that have failed after
official declaration of aquifer overexploitation (as required by the Water Act).
Transparency and reporting
An important difficulty in Spain is the absence of updated groundwater rights records. It has
now been more than 28 years since the Water Act was implemented into Spanish Law in
1985 and both the Registry of Public Waters and the Catalogue of Private Waters are still
either not up-to-date or just incomplete. There are no reliable records of existing
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groundwater uses and total extraction volumes, which makes effective management
difficult.
Following the implementation of the WFD in Spain, a report with the most important results
and first trends of the “Initial Characterization Stage”372 was published. It was submitted to
the EC by the Spanish Water Authorities in 2007373. It is the first report that examined the
implementation and the effectiveness of the WFD in Spain.
According to the report “Initial Characterization Stage” (MMA 2006), 699 groundwater
bodies have been officially identified in Spain. Among those, 259 (37%) were classified at
risk for the environmental objectives of the WFD by 2015; 184 (26%) have been classified as
having no risk; and for the remaining 256 groundwater bodies (37% of the total) not enough
information is available, so they have been classified as being at risk under evaluation. The
most frequent causes of being at risk are due to diffuse or non-point source pollution (167
groundwater bodies or 24% of those characterized) and quantitative risks (164 or 23%). In
terms of saltwater intrusion, the risk results from a degradation of water quality resulting
from inadequate pumping patterns. These figures will most probably increase in the near
future when the results of the additional assessment were published. Indeed, fewer
groundwater bodies have been classified at risk due to point pollution by chemicals, but
these figures could also increase in the future with additional assessments. Apart from this
report submitted to the EU, there exists no regular reporting on abstraction in Spain.
The WFD also requires MS to provide information on the hydrogeological and
hydrogeochemical aspects and to evaluate the impact of human activities on the state of
groundwater resources. The Spanish Ministry of the Environment (MMA) and the Geological
Survey of Spain (IGME) developed a methodological guide to support and standardise the
characterization work that must be carried out by River Basin Authorities. The guide
includes a groundwater bodies (GWB) characterization form that compiles all the
information required by the WFD. However, so far only preliminary work on the additional
characterization has been carried out, of which some is available in the websites of River
Basin Authorities374.
Costs of inspections
Specific information or statistics on the cost of inspections for groundwater abstraction was
difficult to identify. However, information is available on the financing of operations needed
to implement the Water Framework Directive.
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River basin authorities partly finance themselves through the revenues from water service
fees and charges375. The government has also subsidised the use of more efficient irrigation
technology at considerable budgetary cost, which has contributed to a modest reduction of
water use in irrigation in recent years. Funds provided to River Basin Authorities are funded
mainly by the Directorate of Waterworks and Water Quality in the Ministry of Environment.
Since 1994 Cohesion funding has also been a main source of financing of the investments of
Basin Authorities.376 By law, River Basin Authorities must cover their own expenditures. In
2001, the River Basin Authority of Guadalquivir reported an annual budget of 87,275,796
Euro, with 35% coming from the central government, 30% from water basin users, and 35%
from other sources. An important income source is tariffs and taxes on water users and
residents within the basin377, taxes on basin residents for benefits of River Basin Authority
services (e.g., flood control, water storage), fees on dischargers of treated water into the
river and a tax on hydroelectric power generated in the basin. The Guadalquivir River Basin
Authority retains 100% of these locally-generated revenues for use in the basin; therefore
no revenues are distributed back to the central government. The rationale for central
government funding is that the River Basin Authorities incur costs from implementing and
enforcing national law and regulations.378
Effectiveness of the inspection system
Currently, the legal tools to stop excessive abstractions are not sufficiently effective. Since
the 1985 Water Law declared all groundwater to be in the public domain, subsequent
established extractions required a concession from the relevant River Basin Authority. In
principal, this would allow the River Basin Authorities to prevent excessive extractions
through quantity rationing. However, owners of wells established before 1985 were given
the right either to retain the private property right indefinitely, in which case the extraction
characteristics (such as volume or depth of the drilling) could not be modified, or to retain
the property right for 50 years, after which the right would be converted into a public
concession.379 Furthermore, according to the Water Act, new groundwater exploitations
requested after 1986, and changes in the old ones, must be approved by the corresponding
River Basin Authority and also inscribed in the Registry of Public Waters. However, the
Catalogue and the Register are far from complete. Hundreds of thousands of new wells and
boreholes have been constructed since the Water Act of 1985, many of them without
submitting any application for approval from the River Basin Authority. The result is that the
actual number of groundwater exploitations in Spain is not known. Reliable records of
existing groundwater uses and total extraction volumes are therefore not available, which
makes effective water management difficult. Furthermore, since a significant amount of
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groundwater is used in agriculture, abstractions occur in a highly decentralised fashion,
making their monitoring particularly difficult.
According to officials of the Guadalquivir River Basin, several reservoirs need significant
maintenance or refurbishment to address loss of capacity due to siltation 380 and age.
Furthermore, many irrigation canals and distribution systems are aging and in need of
maintenance or replacement as are the distribution networks of several municipal supply
systems. This could also be the case for other River Basin Authorities. Also, in some river
basins, new water supply availability (through the creation of new reservoirs) appears to
have generated more water demand rather than satisfying the quantity demanded
previously. This is because irrigated land surface has increased (some without authorized
water use), cities have expanded, and industries have grown faster than supplyaugmentation projects could generate additional and reliable water supply.378
Conclusions
By making groundwater part of the public domain, the 1985 Water Act gave River Basin
Authorities the power to limit access to and the use of the resource. Under the Act,
groundwater user associations were also formalized, giving them a prominent role in the
management of groundwater resources. The regulatory measures contained in the 1985 Act
and subsequent reforms have so far proved to be insufficient to solve the problems
resulting from intensive groundwater use. While progress has been made in improving
control of excessive groundwater abstractions, for example by requiring that they are
approved and registered with River Basin Authorities, it has not been sufficiently effective to
prevent overexploitation and the illegal abstraction of groundwater. Limited human and
financial resources from the government prevent stronger efforts to improved monitoring
and enforcement381.
As mentioned earlier, user associations, particularly irrigation communities play a key role in
monitoring and maintaining irrigation infrastructure. As a result of their monitoring and
maintenance activities, those associations might have more accurate information
concerning water use than the information collected by the administrative authorities.
Awareness and promotion for the rational and sustainable use of water could also be
increased by encouraging users to participate in the water management process. Incentives
of associations to cooperate and enforce sustainable groundwater resource use internally
could be strengthened by introducing a charge on groundwater abstractions to users in
those associations where abstractions are persistently above a sustainable level. As a result,
members of such associations would have an incentive to set up effective enforcement
mechanisms within their associations and to reveal information concerning illegal and
unregistered water abstractions so as to avoid the introduction of such a charge 382. This
would also ensure that water prices reflect service provision costs as well as the scarcity and
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environmental costs of water abstractions. Benchmark regulation of water utilities would
also contribute to more efficient water supply and treatment services. 383 Efforts are being
made to collaborate with use associations. For example, the different water users
associations created the National Association of Groundwater Users (AEUAS), which the
government is currently working with to promote collective management and sharing
reliable data on the water use and abstraction from river basins. A representative of the
association also participates in the National Water Council. The National Water Council is a
consultative body on water policy, which brings together representatives of the central,
regional, and local administrations.381
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9.3

Spain: UWWT

Legislative framework
The EU Directive 91/271/EC was implemented into Spanish law through two Royal Decrees the Royal Decree Law 11/1995 of 28 December 1995 and the Royal Decree 509/1996 of 15
March 1996. The main aspects of the Royal Decrees are the following384:





The Autonomous Communities must identify the agglomerations areas within their
territories.
The terms and conditions that the different agglomerations must meet depending on
the treatment used (primary, secondary or more stringent).
The Autonomous Communities must draw up a programme that will be reported to
the Central Government in a second step.
All areas defined as “sensitive areas” must be reviewed every four years. Quality
specifications must be met within 7 years.

The Water Act is also relevant for Urban Waste Water Treatment (UWWTD) in Spain. It
contains tools to improve sustainability of water management (i.e. the principle of cost
recovery), provision for water trading, the requirement that water used in irrigation be
metered and the creation of ecological reserve flows in rivers.
Regarding the UWWTD, the National Sewage and Waste Water Treatment Plan (1995-2005)
was established to facilitate implementation of the Directive within the established
deadlines through planning and providing financial assistance to regional governments for
building new sewerage and treatment capacity385. Since 2010, a new plan has been
launched by the Spanish government. Its objective is to triple the volume of wastewater
reuse by the end of 2015. According to the national authority estimation, up to 1.5km 3 of
wastewater could be saved and reused yearly.386 Both the national and regional authorities
are in charge of developing the necessary infrastructure and adopting financial measures to
meet EU standards, and of ensuring that all waters under their jurisdictions comply with the
environmental pollution thresholds of the UWWTD.
However, they operate in geographically different areas. The national government oversees
the 9 long, interregional rivers, whereas the 17 regional governments cover the rivers that
flow within their regional territory and coastal areas Local authorities (around 8,100 for the
whole of Spain) are responsible for the day-to-day management of water treatment. Local
authorities’ activities are monitored and subject to control activities to insure the
compliance of the actors with the system in place by regional and national bodies
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depending on where they take place: by the national government in interregional rivers and
by regional authorities in intraregional and coastal waters.
Institutional framework and partnership/inter-institutional arrangements
Bilateral and multilateral collaboration agreements are concluded between the Ministry for
the Environment, Rural and Marine Affairs and regional environmental authorities on issues
touching upon national-level competencies, such as river basin management. These
agreements concern mainly topics such as:




Remaining actions from the previous period.
Projects in agglomerations in non-sensitive and new sensitive areas.
Actions to ensure compliance with the environmental objectives of the directive.

A Water Sector Conference was established in 2009, in part to address the problems in
collaboration between the eight river basin authorities (Water Confederations) operating
under the General State Administration and governments of the Autonomous Communities.
The Autonomous Communities initiated in 2008 the establishment of a State Environmental
Inspection Network (REDIA). Regional Environmental Enforcement Authorities, with the
participation of the national environment ministry, exchange best practices through projects
(development of guidance documents, organisation of technical workshops) of common
interest.
The Albufeira Convention387 is a good example of bilateral cooperation in the management
of shared river basins. This convention between Spain and Portugal was signed in 1998 and
seeks to balance environmental protection with sustainable use of the water resources
within the framework of International and EU Law, whilst at the same time respecting the
provisions of previous water treaties.
Box: Example of Galicia
In Galicia, the Inspection Service works in close co-operation with the Environmental
Laboratory of Galicia. There is also regular direct contact between Galicia and the Northern
Region of Portugal as a result of a Protocol that was established in 1991. A further treaty
was drawn up in 2002 which was ratified by the Spanish and Portuguese Parliaments. Galicia
has also contact with Portugal through the Committee of the Regions and other
organisations including Arco Atlántico.

Enforcement and monitoring of non-compliance
Concerning the UWWTD in particular, the distribution of responsibilities across the territory
renders the national and the regional authorities sovereign over their jurisdictions. No
external administrative controls exist to monitor or penalise national or regional authorities
387
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that fail to implement measures necessary to comply with the UWWTD. This includes
requirements related to the building of infrastructures and the funding of water treatment
services388. Court procedures can however be initiated if public authorities fail to act in
agreement with two main principles: legality and guarantee of protection of citizens’ rights
and interests.
The analysis of the monitoring and penalising actions carried out in Spain from 1995 to 2005
shows that actors targeted by the UWWTD were scarcely monitored and disciplined if they
failed to implement the Directive’s requirements (SEPRONA, 2010). Amongst the regions,
the degree of monitoring provided by regional governments varied enormously, but
averaged at only 3 times/year even in the regions with a more vigorous environmental
policy, such as Catalonia and Andalucia. National enforcement related to the UWWTD is
therefore not comprehensive as monitoring and enforcement actions target only local
authorities’ activities. Further, there are limited mechanisms to monitor the activities of
regional and national administrations. Penalties related to the implementation of the
UWWTD can only be issued by courts (SEPRONA, 2010).
Table 20: Conformity in load in January 2009389
Load
Compliant
Non-compliant
Under Construction
Total

Number
56,599,394
9,288,641
2,552,337
68,772,103

Percentage
82%
14%
4%
100%

Table 21: Conformity in number of agglomeration in January 2009
Agglomerations
Compliant
Non-compliant
Under Construction
Total

Number
1,253
888
184
2,320

Percentage
54%
38%
8%
100%

Where a pollution incident or other anomaly is identified, national Inspectorates can initiate
an investigation to clarify the nature of the incident and its causes. Such incidents are
classified as Minor, Less severe, Severe and Very severe, depending on the environmental
damage caused, the public health hazard created and the degree of maliciousness of the
polluter.390 For Minor and Less severe damages, Inspectorates can ask for a preventive and
temporal halt of all operations causing pollution. Where this is not possible, a financial
charge could then be imposed on the local authority to help remedy the damage caused by
pollution, or a fine for infringing its pollution authorisation. Amounts can vary from over
€6,000 for minor infringements to over €600 000 for very severe infringements. In cases
388
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where incidents are classified as Severe and Very Severe, they are referred to the Ministry
of Environment to determine what particular action to take. Actions could include revoking
licences and to order that installations are (temporarily) closed down.
The same enforcement rules are applied and site visits are carried out. The major difference
between national and regional inspections is that, in coastal areas, pollution is considered a
lesser environmental and public policy hazard. The most severe infractions can receive a
fine of up to €300 500 (which is about half of the highest fine that can be imposed in river
areas).
Box: Example of Galicia
Galicia, one of Spain’s 17 Autonomous Communities, can be used as an example to illustrate
implementation of environmental inspection procedures concerning measures on water in
Spain. In terms of enforcement, The Galician Inspectorate’s role is to identify noncompliance and determine whether the incident should be brought to the attention of the
identified permitting and enforcement authorities, which can be at the regional, local or
central level. Two types of sanctions exist – administrative sanctions which can result in an
administrative fine and/or the closure or partial closure of the controlled installation and
Prosecution through the Criminal Courts. The central government can exceptionally take
specific action, where justified by the general interest due to several Autonomous
Communities being affected. This is the case, for example, with environmental impact
assessments for national public infrastructure projects or the management of the eight river
basin authorities (Water Confederations), which cover several Autonomous Communities.
The Water Confederations can issue water abstraction and wastewater discharge permits
and has a right to inspect and impose sanctions in accordance with the Water Law.

Inspection capacity
The Spanish Water and Wastewater Association391 (Asociación Española de Abastecimientos
de Agua y Saneamiento AEAS) was founded in 1973. It aims to promote and develop all
aspects of the urban water supply and sanitation, including service efficiency, end user
satisfaction, and water resources protection. The association’s members include 120
collective utilities (public or private) serving more than 32 million people in Spain, 114
Individuals interested in the water sector, 95 collaborators (consultants, suppliers,
manufacturers, etc.) and 23 “protectors” representing central and regional administrations.
The national Association of Urban Water Utilities (Asociación Española de Empresas
Gestoras de los Servicios de Agua a Poblaciones, AGA) was founded in 1995 and has 62
members. AGA is a member of the Confederation of employers and industries of Spain
(Confederación Española de Organizaciones Empresariales, CEOE), the major institution
representing the Spanish business.
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Moreover, SEPRONA, the Spanish Environmental Protection Service, consists of about 1,700
police officers dealing with about 150,000 activities every year, mostly administrative
infringements (145,000), but as a result of the rest of the 5,000 criminal infringements more
than 1,000 people are arrested every year392
Costs of inspection
The Inspection Service of Galicia does not recover its costs from activities it regulates, but is
funded through general taxation. Charges are made for permits, but any funds received are
collected directly by the local Exchequer. It is still not clear how the principles of cost
recovery will be finally applied, but will probably involve increasing water tariffs. The WFD, if
fully implemented to enforce cost-recovery targets, can have strong socio-economic and
environmental effects in the Spanish agricultural sector.393
Effectiveness of the inspection system
Transposition of the WFD in Spain contains several shortcomings, especially regarding River
Basin Management Plans. Under Spain's legislation, a number of the obligations contained
in these plans only apply to rivers that flow between different regions, and not to rivers that
are completely within the territory of one region. The obligations in question cover matters
like the conditions for granting exceptions, waters used for the abstraction of drinking
water, and the monitoring of the ecological and chemical status of surface waters.
Additional legislation will therefore be needed to ensure that Spanish legislation fully
complies with the Directive.394
However, improvements have occurred in the quality of rivers and streams during the last
decade. In 1995, 52% of the total length of Spanish rivers was considered as at good water
quality. In 2004, the number increased to 62%.395 Spain has also a good record concerning
bathing waters. Progress has been made in treating point sources of pollution. In 2002 61%
of the volume of urban waste water was treated in accordance with the UWWTD. The
compliance in 1994 was only 41%.
Most of the investment effort on infrastructure or water related is largely supported by EU
financing. Spain is also a leading country in Europe for the reuse of treated waste water.
Box: Example of EC legal action against Spain over breaches of Environmental Law
In 2008, the EC pursued legal action against Spain involving three breaches of EU
environmental law. In two parallel cases concerning the UWWTD, the EC sent final warnings
to Spain. 343 Spanish towns and cities were considered to be discharging urban wastewater
into already designated sensitive or potentially sensitive areas without appropriate
treatment. An EC assessment also confirmed that six potentially sensitive areas remain to be
392
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designated and an area designated as less sensitive in the Cantabria region does not meet
the Directive's requirements. The EC sent Spain a final warning letter over the case. In 2010,
the EC took Spain to the European Court of Justice.

Conclusions
One report cites that at the end of the implementation period of the UWWTD, the national
government acknowledged that a significant number of infrastructure plans were necessary
to comply with the UWWTD, including the building of water treatment plants and collectors
in agglomerations in 14 of the 17 regions. The works were estimated to cost over €1,197
million392.
Despite the progress concerning UWWT effectiveness underlined previously, water
management in Spain is far from sustainable. Even if actions are being taken, the protection
of coastal ecosystems is still limited overall. These sensitive waters need to be delineated
under the UWWTD. Much remains to be done to further extend municipal waste water
treatment. For instance, an important share of municipal discharges still does not have a
definitive pollution licence.
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9.4

Spain: Habitats and Species

This case examines the inspection and enforcement of the Habitats and Species Directive in
Spain.
Legislative framework
The Spanish regulation framework regarding nature conservation acts on four different
scales – the local level, the autonomic regional level, the national level and the international
level.396 The implementation of the Natural 2000 Directives is deferred to the Autonomous
Communities, since the SCIs (sites of community importance under the Habitats Directive)
and the SPAs (special protection areas under the Birds Directive) are designated by the
Autonomous Governments. Overall, 1,276 special areas of conservations were identified
under the Natura 2000 legislation in Spain in 2003. It represented about 118,500 km2 or
23.5% of the Spanish territory (i.e. terrestrial and marine territories).397 The Autonomous
Governments propose the lists of sites to be compiled and coordinated by the State
Government (represented by the Ministry of the Environment), and those lists are then
transmitted to the EC. In the sphere of environmental issues, State and Autonomous
Communities share jurisdiction with regard to nature conservation and forestry, whereas
Autonomous Communities have sole jurisdiction over land-use planning and agriculture.
This means the State is empowered to enact environmental basic laws (thus establishing a
framework that has to be respected by all Autonomous Communities), whereas
Autonomous Communities are empowered to enact environmental laws and regulations
within the broad State framework, to lay down higher standards of protection (whether by
law or administrative regulation) and to implement and execute said legislation.
The formal transposition of the Natura 2000 Directives in Spain is laid down by the Royal
Decree 1997/1995, of 7th December, on the conservation of natural habitats and of wild
fauna and flora (Royal Decree 1997/1995 hereinafter). The objective of the Natura 2000
Directive is to protect about 22% of the Spanish territory in the long term. In that purpose,
the budget in 2003 attributed for biodiversity conservation by the state was € 15.9 million
out of which € 4.4 million were intended for Natura 2000 only (Payen and Burdeau, 2004).
The Law 43/2003, of 21st November, introduced a new Chapter, including five new
provisions to ensure that the annexes (lists of habitats and species) of the LEN are fully
consistent with the Directives’. The Royal Legislative Decree 1302/1986, of 28th June
contains the consolidated text of the Environmental Impact Assessment Law, and also
applies to the protection of habitats and ecosystems. This legal framework applies to the
sites designated as natural protected areas.
Box: Example of awareness raising activities
A new LIFE project is being launched to raise the awareness of Spanish citizens on the
importance of biodiversity, including Spain’s Natura 2000 sites for environment. Work will
396
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include a network of national and international events, specially-commissioned television
and radio programmes and a range of periodicals aimed at different target audiences. The
project was launched earlier this year (January 2013). The initiative, will receive €1.075
million of co-funding from LIFE, out of a total budget of €2.15 million, and will run a number
of awareness-raising activities until March 2017.398
Institutional framework and partnership/inter-institutional arrangements
The Spanish framework for environmental management has led to increasing regionalization
of environmental management, which clashes with the indispensable global approach of
nature conservation, especially for the reason of political differences between regions and
political parties and since the lack of effective instruments of institutional character
prevents an effective coordination of activities.
On the level of administrative organization, the regional competencies on conservation can
equally relapse into a Council, a Headquarter, a Service or a Section, which makes the
relations and coordination between Autonomous Communities enormously difficult.
It should be considered that it is the self-governing regions that are responsible, not central
government, since powers in this field have been transferred to them. This poses a problem,
because generally speaking there has been a lack of coordination between the regions when
it came to implementing the process, only loosely defined in the Habitats Directive399, which
goes little beyond the determination of habitats and species to be protected.
Inspection planning and process
Neither the Birds directive nor the Habitats directive contains detailed inspection provisions.
However, surveillance is provided for in Article 11 of the Habitats directive and monitoring
in Article 12. The provision on the monitoring of the conservation status of the natural
habitats and Natura 2000 species (contained in the art. 11 of the Habitats Directive) is not
transposed into the Spanish regulation. Article 8 of the Royal Decree 1997/1995 specifies
only that the “National Commission for the Protection of the Nature” has the duty of
encouraging “the co-operation between the public authorities in adopting surveillance
measures of the conservation status of the natural habitats and species, with particular
regard to priority natural habitat types and priority species”400.
The Royal Decree 1997/1995 includes article 6.1 of the Habitats Directive, however does not
develop specific guidance or provisions about the management regime. For a more effective
transposition of the Directives, further information is needed to assist AC on setting up the
“management plans”.
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Each region has gone its own way concerning the planning and management of the Natura
2000 Network. As a concrete illustration of this issue, only five self-governing regions
include a specific figure of protection for Natura 2000 sites in their environmental
legislation: Andalusia, Cantabria, Extremadura, La Rioja and Galicia399.
Inspection capacity
There exists a lack of resources in some countries including Spain.401 For example, wetland
management is affected by a chronic lack of financial and human resources to ensure the
implementation of existing conservation objectives. Moreover, since funds are often
provided on a project-basis (e.g. for the restoration of a specific wetland area and for a
limited time frame), there is no continuity in the program funding, and thus project
maintenance and follow up is poor.
Box: Example of local volunteers undertaking inspections
The ‘Proxecto Ríos’ initiative399, backed by ADEGA and launched in 2004, has as its declared
aim the “awareness-raising, education and public participation in defense of our rivers. This
will be done by carrying out inspections of the condition of Galician rivers by local
volunteers, whether individuals or groups, with the final purpose of their assuming
responsibility for monitoring (adopting) the river that runs through their town, village or
municipality”

Inspection costs
Spain receives funding for operating the Natura 2000 network through a system of cofinancing (LIFE, FEOGA). Some reports indicate that current funding is insufficient especially
when taking into consideration the large dimensions of the Natura 2000 network in Spain
and the budget shortcomings in several of the regions402. The current financial crisis is
worsening the financing situation. Law 42/2007 envisages, in Article 74, the creation of a
Fund for the Natural Heritage and Biodiversity, which amongst other actions would be
responsible for funding the Natura 2000 management plans and instruments. However, this
action has not yet been implemented. The table below includes some costs information on
SAC management costs in the Canaries.
Each regional administration is free to determine checks’ nature and frequency. It is a
regional governments’ competence to perform checks on operators so as to determine if
they are in compliance with the law. Otherwise, these infringements can be prosecuted
according to the penalty regime set out in the law. Each regional administration also set up
their appropriate bodies comprised of enforcement officials. There is no national rule in
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how and when to perform theses inspections, so it is difficult to get reliable and accurate
information at the national level.403
Table 22: SAC management costs in the Canaries402

Horizon 1
22 291 000

Horizon 2
11 986 889

Total cost of just habitats from
Annex I within the SAC
(euro/year)
Horizon 1
Horizon 2
7 899 240
2 010 587

2 820 941

2 820 241

947 203

947 203

5 252 982

5 252 982

5 252 982

5 252 982

263 122
30 628 045

250 501
20 311 307

263 122
14 362 547

250 501
8 461 273

Total cost of SAC management
(euro/year)
Habitat
conservation
Surveillance
(only
terrestrial)
Damage
prevention
Monitoring
Total

Inspection review and reporting
At the national level, there exist no detailed methods for evaluation of objectives of habitats
and species preservation beyond the framework proposed by the EU. However, for a few
Autonomous Regions (such as the Basque and the Valencia), strategies exist and propose
the creation of Observatories of Sustainability404 that are entitled to perform audits of the
programs in place and of the environmental inspections process.
A “culture of continuous evaluation” is proposed as a national strategy. It is supposed to be
based on the work undertaken so far at the European level. No further specifications are
provided.
No reporting activity was identified. According to a study carried out by the European
Association of Geographers405, the protection enjoyed by Natura 2000 areas is not effective
in Spain and does not go further than a declaration. Indeed, there exist no management or
planning whatsoever. Moreover, recurrent lack of personnel, infrastructures or basic
services makes the system of environmental inspections for habitats or species not
effective. In 2010, there was no approved Conservation Plan effective in Spain.
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Enforcement
Each regional administration is free to determine the nature and frequency of checks. It is
the regional governments’ competence to perform checks on operators to determine if they
are in compliance with the law. Otherwise, these infringements can be prosecuted
according to the penalty regime set out in the law. Each regional administration also set up
their appropriate bodies comprised of enforcement officials. There is no national rule in
how and when to perform theses inspections, so it is difficult to get reliable and accurate
information at the national level.406
Effectiveness of the inspection system
Currently, there are 562 SPAs and 1 434 SCIs in Spain. The surfaces of SPAs and SCIs
correspond to 9.5 million and 12.3 million hectares respectfully (28% of the Spanish
territory). Both surfaces have a tendency to overlap, meaning that some of the Natura 2000
Network sites are denominated as both a SPA and SCI. The delay in the designation of SCIs,
the absence of preventive protection measures and the lack of management plans in the
SCIs have resulted in a degradation in the state of conservation of a large part of SCIs in
recent years. Therefore, many SCIs will predictably be in a worst state of conservation than
at the time when they were declared SCIs under Natura 2000.
In the lasts decades, Spain has dealt with a growing problem of illegal colonisation of
sensitive forest areas407. Without authorisations, many camps appeared and then became
permanent. The legislation does not authorize the authorities to remove the habitations and
at the same time nothing had been planned, no specific and more appropriate area had
been dedicated to solve this issue.
Conclusions
The implementation of Natura 2000 network was considered to have positive impacts on
GDP in Spain408, with an estimated increase in GDP between 0.1 - 0.26 per cent at national
level. In general, it was estimated that the network would generate an additional 12,792
jobs to the country. At the regional level, Andalucía, Aragón and the Canarias islands were
supposed to benefit the most from Natura 2000 with a 0.26 - 0.44 per cent increase in their
GDP and between 1346 - 5957 additional jobs created.
For protected habitats and species, Spain is facing an increase in the total amount of
protected areas due to the growing transfer of responsibility to the Autonomous Regions.
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Moreover, discontinuities in the protected are exist because of lack of coordination
between authorities in the different Autonomous Regions.
The effectiveness of the system is also very different according to the regions. According to
an OECD study, 14.6% of EU Member States’ territories are protected while it is less than
10% of Spain’s territory409. The preservation of ecological corridors does not seem to be a
priority and not much has been done for their restoration.
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9.5

Spain: CITES

This case examines the inspection and enforcement of the CITES Regulation in Spain.
Legislative framework
Spain acceded to the Convention on International Trade in Endangered Species of Wild
Fauna and Flora (CITES) on May 16, 1986. It was transposed into national law by Royal
Decree 1739/97 of 20 November 1997 on measures to implement the Convention in
International Trade in Endangered Species of the Fauna and Flora (CITES) and Regulation
(EC) No. 338/97 of 9 December 1996 on the protection of species of wild fauna and flora by
regulating trade.
In Spain, the Ministry of Commerce acts as the primary management authority (MA) in
accordance with CITES. The Ministry acts as the official representative of Spain to other
countries and party before the Convention Secretariat. It also processes and authorizes,
where appropriate, applications for import, export to the Inspection Services (SOIVRE of the
Territorial and Provincial Foreign Trade). Resolution of 5 May 1998 under Spain’s
Directorate General of Foreign Trade designated the Centres and Units Technical Assistance
and Inspection of Foreign Trade (SOIVRE) as the authority responsible for issuing permits
and certificates in related to CITES requirements.
Spain has a second Management Authority for CITES, which is represented by the
Department of Customs and Excise of the State Agency for Tax Administration (AEAT). In
particular, it oversees documentation required for import or (re) export pre-clearance of
goods. In certain cases where appropriate, the authority can also carry out physical
inspections according to the recommendations from the risk analysis (including control over
parcels and travellers). When a violation is detected, it may also initiate administrative
proceedings for alleged infringements.
Spain’s Scientific Authority (SA) under CITES is run by the Directorate General of the
Environment and Forestry Policy, under the Ministry of Environment and Rural and Marine
Affairs. Their main role is to issue opinions/expertise at the request of the CITES
Management Authority.
The government runs public awareness activities such as press releases, conferences,
newspaper articles, radio/TV appearances, presentations and information at border crossing
points.
Institutional framework and partnership/inter-institutional arrangements
As has been described, in Spain the Ministry of Commerce acts as the primary management
authority in accordance with CITES. Spain has a second Management Authority (Department
of Customs and Excise of the State Agency for Tax Administration). Spain’s Scientific
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Authority (SA) under CITES is run by the Directorate General of the Environment and
Forestry Policy, under the Ministry of Environment and Rural and Marine Affairs. Finally,
SOIVRE Inspection services are the regional authorities responsible for carrying out
inspections and checking documentation at border points. According to Spain’s most recent
CITES implementation report; information is regularly exchanged between all of the
different governmental departments. In addition to the above listed government bodies,
other authorities are also responsible for ensuring compliance with CITES regulations,
including:






Service Nature Protection Civil Guard (SEPRONA).
Customs Surveillance Service.
Customs Service.
Courts.
Other local and regional authorities.

There is also European level coordination. In October 2010, Spain held a workshop on CITES
with the Republican National Gendarmerie of Portugal.410
Inspection planning and process
According to the CITES 2009–2010 Biennial Reports, Spain reported running four major
inspection operations during the reporting period. The compliance and monitoring
operations undertaken include inspections of traders, producers, markets, border controls
and review of reports provided by traders/producers410. The Management Authority (MA) is
located in the Ministry of Industry, Tourism and Trade (primary MA) and in the Ministry of
Economy and Finance (secondary MA).
The functions corresponding to the CITES Management Authority are performed by the
Central Services and peripheral network consisting of 33 Regional Divisions and Provincial
Foreign Trade, in particular through SOIVRE Inspection Services (The Ministry of Industry’s
Service for Inspection Surveillance and Exports). They all depend on the Ministry of
Commerce through its Directorate General for Trade and Investment within the Ministry of
Economy and Competitiveness (Madrid). Twelve of these SOIVRE Inspection Services are
authorized to the EU as control points for imports and (re) export of CITES specimens
through which such goods are dispatched. All units are coordinated by the Central Services
of the Directorate General of Inspection, Certification and Trade Technical Assistance, part
of the said Ministry of Commerce. SOIVRE has offices at border points: they can issue CITES
permits and provide expert assistance for enforcement. At each border point designated for
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CITES shipments, a SOIVRE technical office is on hand to assist with checking these
shipments411.
The Penal Procedure Act gives power to the Judicial Police to conduct seizures. All Police
Corps are authorised to arrest people or to start an administrative procedure for committing
crimes. They are also authorised to carry out seizures or confiscations. Nevertheless, the
SEPRONA is the unit with specific and specialized competences in environmental crimes and
CITES. The SEPRONA is devoted to environment and is deployed throughout the country; its
competencies are complemented and supported by other units such as Customs412.
Concerning the process on captive breeding and artificial propagation of specimens of
species listed in the Annexes to Regulation (EC) No 338/97, applicants must submit an
official request to one of the SOIVRE Inspection Services of the Territorial and Provincial
Foreign Trade. Along with the application, the following documents and information must
be provided:




List of specimens present in their facilities.
Proof of purchase
Description of facilities, systems or artificial propagation and breeding methods of
marking, if any.413

SOIVRE inspection services must then ensure the validity and conformity of the documents
submitted. If approved, the specimens will be assigned an identification number and
registered with the Inspection services. Further, in the case of captive breeding, breeders
must provide notification of all eggs laid and hatched/birth as soon as they take place and,
in any event, no later than seven calendar days. Breeders and breeding should facilitate
access to appropriate facilities, as well as samples and controls necessary to perform the
inspections in accordance with Article 55 of Regulation (EC) 865/2006. Inspections are
regulars for breeders and nurseries. Controls in pet stores and other commercial sectors are
random or can be the result of targeted research. According to the CITES Biennial report
2009-2010 on Spain, risk analysis is systematically considered for borders inspections.
However, in the interior of the country, no such risk analysis is being used but only
experience-based recommendations.

Enforcement and use of sanctions
A few MS have developed national policies and strategies for CITES enforcement based on
assessments of illegal wildlife trade in the country. This is the case for Spain, where CITES
crime is included in a national crime analysis prepared every six months. The national crime
411
412

Milieu (2006) Study on the Enforcement of the EU Wildlife Trade Regulations in the EU-25
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analysis indicates enforcement priorities, and the MAs are consulted on illegal wildlife trade
priorities414.
Services other than Customs play an important role at border points. The Ministry of
Industry’s Service for Inspection Surveillance and Exports Regulation (SOIVRE) also has
offices at border points and controls documentation. A national police service provides
frontline enforcement at border points (Guardia Civil and Guarda Civil, respectively also
referred to as SEPRONA). The Penal Procedure Act gives power to the Judicial Police to
conduct seizures. All Police Corps are authorised to arrest people or to start an
administrative procedure for committing crimes. They are also authorised to carry out
seizures or confiscations. Nevertheless, the SEPRONA is the unit with specific and
specialized competences in environmental crimes and CITES. The SEPRONA is devoted to
environment and is deployed throughout the country; its competencies are complemented
and supported by other units such as Customs.415 Spain also participated with Portugal in
the Iberian Seminar on CITES enforcement issues in October 2010. Spain also runs a Masters
programme dedicated to the Management, Conservation and Control of Species in
International Trade. Spain doesn’t have a national action plan for co-ordination of
enforcement and explained that it is not necessary due to the administrative and
enforcement authorities being inconstant communication with each other.
There exist two possibilities for considering non-compliance with the system in place for
CITES in Spain:416


The first one is included in Articles 332 and 334 of the Criminal Code. According to
these two articles, sentences vary from six months to two years of imprisonment or
a daily fine from eight to twenty-four months (leading to a possible maximum fine of
€41,265 or to a day fine that can reach €300)



The second one is included in the “Organic Law 12/1995 of 12 December 1995, to
Deter Smuggling”.417 The Article 3 of the Organic Law defines fines that may reach
four times the value of the goods involved. In addition, Article 5 states that
administrative infringements will be sanctioned with a fine up to three times the
value of the smuggled goods.

There have been several penalties related to CITES infringements. This relates mainly to
administrative violations and smuggling of protected species. There were 252 prosecutions
for smuggling infringements in 2009 and 262 in 2010. Of these cases, 142 cases in 2009 and
136 in 2010, proper CITES documentation was not provided. The rest were prosecutions for
breaches observed in domestic trade, such as the disposal of specimens without accurate
proof of legal origin. There have been numerous seizures of turtles (Testudo graeca)
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originating from North Africa. There have been a total of 20 lawsuits, some for alleged
violation of the Code Criminal and other for alleged smuggling (CITES Biennial Report).

Box: Overview of SEPRONA’s activities in the Autonomous Regions for 2006
In 2006, SEPRONA carried out 153,852 actions, issued a total of 150,151 complaints of
violations related to the environment (both criminal and administrative violations) and
arrested 930 people. A majority of the complaints were studied for violating laws regulating
fishing, hunting and possession of protected species (35,584), violations of municipal waste,
hazardous or radioactive devices (33,072), violations of animal health laws, and vegetable
and food quality (25,381). These violations accounted for about 65% of total offences.

Inspection capacity
Regarding the EU Wildlife Trade Regulation, Spain has specialised environmental
prosecutors based in Madrid and Barcelona, and the position of environmental prosecutor
for the Supreme Court has recently been created with a staff of more than 200 investigators
(CITES Biennial Report). Spain has a management authority staff of 24 people and a scientific
authority staff of 4. There are also 17 staff members working in satellite offices (other
competent authorities to issue permits) (CITES Biennial Report).
Spain’s Management Authority staff predominantly exhibits skills and expertise in
economics/trade, law/policy, biology, administration and agriculture while Scientific
Authority staff has skills and expertise in botany, ecology, forestry and zoology. The MA has
undertaken or supported research activities in relation to CITES species or technical issues
for different species of raptors and fish species.
Inspection review and reporting
A Statistics and reporting on trade seizure and confiscations are registered by the Police in a
national centralised system that is located at the Headquarters of the SEPRONA. Reports
include mainly seizures, confiscations, crimes, minor offences.
The Spain MA publishes annual reports that include information on aspects such as
incidents and information on mortality in transport in trade with third countries, as well as
the quantities actually sold. The Ministry of Commerce also prepares an annual report and a
biennial report that collects data on foreign trade in specimens of species listed in the
Annexes to Regulation (EC) 338/97. In a broader context, Spain carries out a national crime
analysis every six months in which CITES crime is included. To do so, the MAs are consulted
on illegal wildlife trade priorities as well as on enforcement priorities.
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Cost of inspections
In Spain, the Management Authority charges fees for permit issuance, registration and
activities related to CITES. Fees include 20 € for permits to import, export for up to 4species
contain up to 4. For each additional species, 5 Euros is charged. A 20 € fee is charged for
community use certificates. A 30 € fee is charged for an ownership certificate for 4 species,
with a € 5 increase for each additional species. Finally, a 10 € fee is charged for an exhibition
certificate (CITES Biennial Report).
Between 1994 and 2004, Spain dedicated about €10 million to species protection (60% or €6
million) and to habitat conservation (40% or €4 million). Over 50% of these costs were
covered by the EU. The different projects launched through this financing focus on the
Posidonia grasslands, wetlands, coastal and island ecosystems, several species of flora and
16 animals including the Iberian lynx, the Spanish imperial eagle and the Pyrenean brown
bear.
Effectiveness of the inspection system
A number of Member States noted that although facilities for the temporary keeping of
seized or confiscated live specimens are available, these are often insufficient and can only
cater to certain animals in small quantities (ES, SE). Further, there are no official
mechanisms in place for the long-term relocation of these specimens. In October 2010, a
French national, who attempted to sell four elephant tusks in Spain in 2006, was sentenced
to one year and nine months in prison and fined EUR 45,000.
More generally, there is an issue concerning the superposition of laws418 at the national and
regional level. This problem often leads to a non-application of the rules and consequently
to the ineffectiveness of the overall system.
Table 23. Import of CITES specimens in Spain (in units)419
Purpose

2005

2006

2007

2008

2009

Commercial 794,676

669,120

744,593

619,246

548,940

356,590

Home
trophies

899

1,188

1,702

1,740

1,398

1,608

Other

5,459

8,319

6,000

5,141

4,096

4,077

Total

801,034

678,627

752,295

626,127

554,434

362,275

Total (Kg)

796,701

1,301,339 613,415

56,177

211,173

102,847

418
419

2004

Interviewee from the Centre National de la Recherche Scientifique
Spain Ministry of Commerce website (2006) Cria en cautividad y reproduccion artificial
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Conclusions
Spain acceded to the Convention on CITIES more than twenty years ago, in 1986. The
transposition into national law became effective only ten years later. Different
Management Authorities exist but the Ministry of Commerce acts as the primary MA in
accordance with CITES.
The communication between the different bodies involved in the CITES system is good
considering all the actors involved: the Ministry of Commerce (that acts as the primary
Management Authority), the Department of Customs and Excise of the State Agency for Tax
Administration (second Management Authority), the Directorate General of the
Environment and Forestry Policy (Scientific Authority), SEPRONA and the Customs.
Overall, and despite the highly decentralised system in Spain and the large number of
authorities, the environmental inspections for CITES is effective. Frequent analyses of the
controls undertaken in Spain are realised.
However, insufficient facilities are available for seized species. This issue is a recurrent one
at the European level for most of the Member State. Indeed, there exists no long-term
relocation system for confiscated species. A better harmonisation at the European level
could be profitable for the effectiveness of the CITES environmental inspections system.
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9.6

Conclusions on Spain baseline

The decentralized nature of the administrative system in Spain makes it difficult to have a
unified and coherent inspection system. While the system usually permits a more “handson” approach regarding the implementation of environmental policies at regional and local
levels, the lack of coordination between fragmented and competent environmental
authorities is the main weakness hampering the inspection activities and does not help to
ensure consistency. According to one report, “...both fragmentation of responsibilities and
insufficient coordination are the main causes of Spain’s failure to meet the Union’s
environmental policy targets.”420 There is a need for intra-agency and trans-boundary
cooperation as well as improved liaison between permitting and enforcement authorities.
Further, there is a need to increase human resources and economic support in the regional
Administrations as well as subject monitoring to intra-agency and trans-boundary
cooperation.
Regarding Water Measures, there are competing priorities between regional and local
Environmental Authorities in terms of enforcement policy. In addition, very few regional
environment ministries have the competence to control all environment media. Indeed,
only five regional ministries report that inspectors have the competence to control all
environmental media. Moreover, the Autonomous Communities (AC) have sectoral
restrictions on inspection competencies. As stated above, coordination mechanisms are
insufficient since only two ministries mention that sectoral inspections are subject to
coordination. Further, effective enforcement of water measures, especially concerning
illegal groundwater abstract needs significant improvement. Sources indicate that illegal
wells and abstractions continue to be a problem in Spain, mainly due to the large profits
generated from these illicit activities. Recommendations have also been made to increase
water prices to reflect the service provisions involved in order to promote more sustainable
use of this resource. There is a lack of a solid and established follow-up system in Spain for
practical reasons because of lack of resources.421 Hence, reviews and reporting seem to be a
low priority of for the central government and regional authorities.
The fact that there is no national inspecting body in place or a centralized inspection service
for all the AC seems therefore to constitute a weakness. Many towns and cities are still
discharging urban waste water into environmentally sensitive areas or do not have
adequate collection treatment systems placing Spain in breach of EU environmental law.
Another problem is the lack of communication and constructive feedback between the
central government and inspections carried out by the ACs. Moreover, the lack of trained
personnel (e.g. River Basin Authorities) hampers the inspection activities even if certain AC
could be cited for good practices such as Galicia. Moreover, concerning the UWWTD in
particular, enforcement of national actions is lacking as those accused rarely received a
420
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sanction.422 The records of one of the most active national inspectorates - River Duero –
indicate that only 376 administrative sanctions were issued against local authorities in the
period 1995 to 2005, out of a total amount of 4300 urban waste water discharges
authorised in that period. Nonetheless, both the national and the regional governments
introduced measures to monitor pollution levels in the rivers and coastal areas under their
jurisdiction as a result of the application of the UWWTD. New sampling water devices were
installed that picked up signals regarding water quality in real time. This meant that
environmental inspectorates could thus identify exactly when pollution exceeded a
maximum level, improving the regularity and the precision in the collection of water
pollution data and provided more exhaustive information to control the water quality.423
Regarding the Nature Protection Measures, there are overlapping issues between SPAs and
SCIs’ surfaces resulting in Natura 2000 Network sites having both denominations. The
Natura 2000 Network also overlaps with the ENP-Networks (Red Estatal de Espacios
Naturales Protegidos, ENP) in communities who kept differentiated networks. This has
created some inefficiencies (tendency to overlap, delay in the designation of SPAs and SCIs,
absence of preventive protection measures, lack of management plans in the SCIs and
recent degradation in the state of conservation of a large part of SCIs) regarding the
monitoring and inspection procedures. Therefore, many SCIs will predictably be in a worst
state of conservation than at the time when they were declared SCIs under Natura 2000.
Overall, Spain faces an insufficient fulfillment of the European laws of nature conservation.
The delay and deficient designation of the zones for the Natura 2000 Network in certain AC,
the absence of preventive protection, SPA and SCI management plans still not completed in
certain AC, result in the state of conservation that is quite concerning. Furthermore, there is
a lack of unified models of action among the 17 AC and 2 Autonomous Cities into which
relapses full responsibility of environmental management of the Natura 2000 sites.424 The
norm and criteria disparities are threatening the efficient and coherent setting of strategies
and plans related to conservation and sometimes impeding the correct application of
penalties regulations in the Penal Code for crimes against nature conservation.
Finally, regarding the Trade in Environmentally Sensitive Goods Measures, the inefficiency
of CITES implementation lies in the lack of budget allocated to CITES activities including a
need for technical equipment for monitoring and enforcement. Another issue is the fact
that there are no official mechanisms in place for the long-term re-location of the species
seized or confiscated. The involvement of animal welfare official expertise is also lacking in
the process of confiscation, disposal and control of rescue centers.
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10 SWEDEN
Introduction and Overview
The Swedish Case Study addresses the following cases:






Non-IED emissions
Urban Waste Water Treatment
Farm infrastructure
CITES
Nature (species protection and protected areas)

As defined in the Swedish Environmental Code, environmental surveillance is defined as the
control of the measures listed in the Environmental Code (which covers all major
environmental legislation) and any activities that will address any identified problems. The
surveillance definition covers also guidance and capacity building. As defined in the
Ordinance on Environmental Supervision (2011:13), the operative surveillance covers
surveillance that is taken directly towards someone who undertakes activities covered by
the Environmental Code. In general the broader term environmental surveillance is
commonly used in Swedish reports together with the operative surveillance term, describing
the more active, inspection focused approaches. Consequently, inspections are only rarely
specifically mentioned and the descriptions of approaches are mostly descried under the
umbrella term environmental surveillance.
Miljösamverkan Sverige (“Environmental Co-operation Sweden”) is an institute for the
improvement of co-operation of inspections between the County Administrative Boards,
Swedish Environmental Protection Agency, The National Board of Health and Welfare, the
Swedish Board of Agriculture and the Swedish Agency for Marine and Water Management
within the sectors covered by the Environmental Code. In 2011 the Environmental Cooperation Sweden published a guide for the County Administrative Boards on optimal
environmental surveillance.425
This study points out that the Swedish Environmental Protection Agency has identified the
following deficiencies in surveillance planning:
 Many of the County Administrative Boards do not have a compiled surveillance plan in
which all the surveillance areas are included.
 The quality of the surveillance plan is low as a consequence of the limited contents of the
plan.
 Lack of time to conduct inspections and monitoring, this is a consequence of the
surveillance plan not recognising the need to allocate resources/time for this.
 Deviations from the surveillance plan are comprehensive due to internal factors, such as
changes in personnel.

425
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In the Ordinance on Environmental Supervision (2011:13) it is stated that each authority
that has a surveillance responsibility is required to provide a surveillance plan that covers its
responsibilities. Therefore the County Administrative Boards are required to describe how
they have distributed the different financial resources and how these have been adapted to
the existing surveillance needs. The plan has to also explain how the operative
responsibilities regarding surveillance responsibilities have been potentially shared. 426 Each
year the Swedish Environment Protection Agency will provide a statement to the
Government on how the surveillance could be improved.427
Based on the plans provided by the County Administrative Boards, the Swedish
Environmental Protection Agency has provided an evaluation of the situation in selected
counties. Even if not all linked to the sectors to be covered by this study in more detail, it is
useful as an overview of the general approach to surveillance within the Environmental
Code. All these examples are from 2011 and they do tell of a considerable lack of resources
within the County Administrative Boards to undertake environmental surveillance in general
and environmental inspections specifically.
Blekinge County

Table 24 shows the estimation of anticipated and planned surveillance for Blekinge
Table 24. Difference between need and planned surveillance and guidance
Activity

Need
(days)

Surveillance of Environmental 3 211.5
Code
Guidance
241

Planned
surveillan
ce (days)
980

Difference
(days)
2 231.5

Met
surveillan
ce need, %
31 %

Unmet
surveillan
ce need, %
69 %

168

73

70 %

30 %

In order to cope with the lack in surveillance capacity, the county has employed external
consultants. The county is extremely vulnerable to staff movements, due to the small size of
the county.
Kalmar County
Because of low resources the county has only undertaken reactive environmental
inspections. In addition the county has promoted self-surveillance. The county has also
downgraded the importance of surveillance in the water sector.
Södermanland County
The environmental surveillance has been reduced to reactive surveillance because of lack in
resources. These reactive approaches have led to ten cases being taken to the prosecutor.
426

Environmental Co-operation Sweden (2011), Optimal Tillsynsplan, Slutrapport, June 2011,
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Skåne County
The surveillance of water activities is mostly reactive (triggered by incidents) and therefore
the county is unable to prioritise the development of environmental surveillance or to
improve surveillance based on own initiatives.
Uppsala County
The operative environmental surveillance is mostly reactive based on environmental reports
and complaints. As a consequence of limited resources the county is prioritising selfsurveillance in relation to environmentally hazardous activities, contaminated land and
Seveso installations. The main problem area is within the water sector, where it is estimated
that the lack in surveillance resources is such that it is difficult to fulfil the need to achieve
good ecological status of waters by 2021.
Stockholm County
The surveillance of environmentally harmful activities has been mostly reactive and based
on the assessment of environmental reporting and responses to complaints. In relation to
the surveillance of the water sector, the county had increasing difficulties to deal with all
complaints.
Jämtland County
The county’s strategic environmental surveillance has had to give way for other
responsibilities, such as challenges to development consents and national research
responsibilities. In case of any increase in resources for environmental surveillance, the
focus would be on operative environmental surveillance for dams and environmentally
hazardous activities.
Örebro County
Sectors where the environmental surveillance is perceived as insufficient are those within
the water sector, coastal protection, polluted areas and habitat and birds Directives. There
is also a lack in the operative environmental surveillance for national parks and Natura
2000.
Västra Götaland
Environmental surveillance is mostly reactive, as a consequence of the limited resources
available. Most of the environmental surveillance is desk based. The resources for
surveillance of Seveso are not sufficient to meet its requirements. The limited resources for
environmental inspections within the water sector has forced the county to a situation
where inspections only occur when there is a specific need for this.
Kronoberg County
Planned inspections only take place in the most problematic, environmentally hazardous
activities. All other environmental surveillance has been reduced as far as possible. For
example environmental reports and production information has only been skimmed over.
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Within the current budget the county has difficulties to maintain a level of environmental
surveillance that is acceptable.
Östergötland County
The number of planned inspections has been reduced to a minimum. The lack of resources
has meant that most of the environmental surveillance is reactive and the response to deal
with any complaints regarding surveillance is very long as other areas are prioritised.
Västmanland County
The strategic environmental surveillance undertaken by the county has been downgraded in
importance as a consequence of changes in personnel. The strategic planning is now
focusing on education for operators for urban wastewater treatment plants about its
environmental risks.
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10.1 Sweden: Water: Non-IED Emissions, Urban Wastewater Treatment and Farm
Infrastructure
Legislative Framework
Farm Infrastructure
In 1999, the Swedish Parliament adopted 15 Environmental Quality Objectives. With these
new objectives, a holistic approach was taken as regards the efforts to reduce society’s
negative effects on the environment. One of the objectives, Zero Eutrophication, addresses
the problem of losses of nutrients to land and water.
The measures aimed at reducing nutrient losses from agriculture are primarily based on this
Environmental Objective and its targets. The Swedish Ordinance (1998:915) on
Environmental Considerations in Agriculture includes rules on manure storage capacity. The
regulations of the action programme for reduced nitrogen leaching from agriculture are set
out in the Environmental Code.
For all agricultural enterprises with more than ten livestock units, there are requirements
regarding manure storage capacity. In the areas identified as vulnerable, storage capacity
requirements apply to all enterprises with more than two livestock units. An enterprise shall
be able to store manure for at least six to ten months before spreading, depending on which
part of the country is concerned and what species the manure comes from 428. Table 25
summarises the rules in the ordinance. 429
Table 25. Rules on manure storage capacity expressed as the number of months of
manure produced on the farm to be stored, based on the number of animals on the farm,
animal species and on the location in Sweden (Inga generella bestammelser = no general
rules)

In the south of Sweden, and in parts of the plains in central Sweden, special requirements
regarding the filling and covering of slurry stores apply to agricultural enterprises that keep
livestock.430
428
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Urban Wastewater Treatment
Sweden has incorporated the Urban Waste Water Directive into Swedish legislation, both in
the Environmental Code and in the Swedish EPA’s Regulation on treatment of wastewater
from urban areas (SNFS 1994:7). Supplementary inspection rules are contained in the
Swedish EPA’s Regulation on inspection of discharges to recipient water and land areas from
installations for treating wastewater from urban areas (SNFS 1990:14). 431
Sweden has classified its whole territory as a sensitive area for phosphorous, which means
that all wastewater treatment plants greater than 10 000 pe have to reduce their
phosphorous by at least 80 % or the phosphorous concentration is not to exceed 2 mg/l. For
wastewater treatment plants greater than 100 000 pe the phosphorous concentration is not
to exceed 1 mg/l. For nitrogen Sweden has classified the coastal area from the border with
Norway to the east of Norrtalje county. The limit value for nitrogen for urban wastewater
plants for 10 000 – 100 000 persons is 15 mg/l and for more than 100 000 persons it is 10
mg/l, as yearly averages. 432
No specific requirements for wastewater effluent are stated in the Environmental Code.
Instead, the BAT-principle is used to determine which reduction requirements are
reasonable in the specific case. National requirements and common practice as well as local
conditions are taken into account when setting the requirements.433
An interesting approach that is likely to have an impact on future inspections is described
below. To fulfil the preliminary commitment of Baltic Sea Action Plan, the nitrogen
emissions from municipal wastewater treatment plants in southern Sweden must be cut by
nearly a third by 2021. This will require large and long-term investments in the
reconstruction of municipal wastewater treatment plants in southern Sweden. To achieve
the target as soon as possible, a programme called CEASAR (Certificates for Efficient
Allocation of Shares Adjusted to Retention) has been proposed. CEASAR takes a broad
approach to cut nitrogen emissions and includes the following measures434:



A law on nitrogen certificates for municipal wastewater treatment plants is to be
introduced by January 1, 2016.
General regulations for retention, accredited measurements of nitrogen and verified
reports of nitrogen for wastewater treatment plants is to be introduced by January
1, 2015.
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An information disclosure programme commences by July 1, 2014 or as soon as a
decision is made on implementing CEASAR.
Guidance to regional regulative authorities commences by July 1, 2014 or as soon as
a decision is made on implementing CEASAR.
Delivery of new data on retention and hydrological networks by July 1, 2014.
Programme of enforcement, monitoring and reporting system by January 1, 2015.

As part of the CEASAR programme a wastewater treatment plant generates one nitrogen
certificate for each kg of nitrogen load that is reduced to coastal waters. The industry target
of 3 000 tonnes reduction in annual load determines the minimum number of nitrogen
certificates, "the Nitrogen Removal Floor", to be generated by the industry. That is, the
minimum amount of reduction in annual load to coastal waters that the industry should
achieve every year. The total target reduction of annual nitrogen load is allocated among
wastewater treatment plants as treatment quotas according to historic removal of nitrogen
load. Thus plants with higher treatment ratios (relatively cleaner plants) will get a smaller
treatment quota to fulfil. Once a year, each treatment plant has to submit to SwEPA the
number of certificates required to show that it meets its treatment quota over the previous
year. Trade with certificates in the CEASAR programme will create a price on nitrogen load
to the marine basins: the Baltic, the Sound and the Kattegat and therefore an economic
incentive for wastewater treatment plants in southern Sweden to implement the necessary
reductions of nitrogen load.435
Non-IED Emissions
Information on point sources is based on environmental reporting by industries that are
part of IED. For non-IED emissions the point sources seem to be covered under diffuse
sources of emissions.
Diffuse emissions are described as those from agriculture, construction, use of solvents, fuel
consumption in households, chemicals emitted during a product's use and small industries.
However, data on diffuse emissions to water is not featured on Swedish Pollutant Release
and Transfer Register. However, some diffuse emissions to water are included in
international reporting, such as HELCOM.436
The primary approach for control of smaller point sources is focused on the achievement of
quality standards for water and only if these are at risk is any investigate control initiated.
It is important to note that Sweden does not routinely distinguish between IED and non-IED
installations. All require a permit and comply with conditions to protect waters. Where
appropriate, self-monitoring is required to allow for assessment of impacts on water bodies.
However, in a recent IMPEL study437 the southernmost county in Sweden, Skåne, reported
that the requirements for self-monitoring and control programmes do not meet the
435
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requirements in the water Directives, but this should change as permits are revised.
Inspections in Skåne examine both formal compliance and the impacts of activities on water
bodies.
SEPA has placed regulated activities into four categories to determine the level of inspection
activity. Each is given a ‘weight’ or risk factor regarding its potential environmental impact.
Activities classified ‘A’ have a weight of 40, ‘B’ a weight of 8, ‘C’ a weight of 2 and ‘U’ a
weight of 0.5. This, therefore, is a risk-based approach to inspection. Counties have
responsibility to inspect categories A and B and municipalities C and U. However, counties
can delegate inspection responsibilities for specific A and B activities to a municipality.
Inspection Planning Process
Farm Infrastructure
The Board of Agriculture employs plant nutrient advisors at four sites outside the main
office. These advisors’ work covers several counties to promote the plan developed by the
Board of Agriculture, covering the following measures:






adapts the use of plant nutrients to need, as regards cultivation;
adapts feeding to needs;
ensures that mineral fertilisers and manure are spread in a way that makes optimal
use of the plant nutrients and avoids negative effects on the environment;
stimulates the use of cropping systems and cropping techniques that combine
financial profitability with minimal environmental effects; and
minimises ammonia losses from agriculture, and thereby also eutrophication and
acidification.

The task of the advisors is to make sure that the plan of action for reducing plant nutrient
losses is carried out efficiently. This means that regional activities in the area of plant
nutrients shall be run in a way that minimises ammonia losses from agriculture, and thereby
also eutrophication and acidification.438
Urban Wastewater Treatment
The County Administrative Board is the responsible authority for urban wastewater
treatment (for more than 2000 people), but has the option to delegate this responsibility to
the municipality439 The operator of urban wastewater treatment plants for more than 2000
people is required to submit a yearly environmental report to the responsible authorities,
including information on emissions. In the environmental report the operator has to
describe how many samples have been taken from incoming and outgoing water and the
concentrations of phosphorous and nitrogen. This information is compiled for the reporting
requirements of the urban wastewater treatment Directive.
438
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The municipalities are responsible for the supervision of wastewater treatment plants for up
to 2000 people. The “operator self-monitoring” approach requires those responsible for
wastewater treatment plants to inform the authorities of any irregularities, including
maintenance. It is then the responsibility of the authority to ensure that this “operator selfmonitoring” is sufficient. In cases were the authority is suspecting that the “operator selfmonitoring” is not working as it should it can put in place a control programme to be
followed by those responsible for the waste water treatment plant. The intention is that
the programme works as a support as well as a guarantee that the wastewater treatment
plants are working to required standards. This might also involve meeting those responsible
for the wastewater treatment plant in situ. In these cases the municipality will inform those
responsible of the visit weeks in advance. 440
Non-IED Emissions
The operator is anticipated to be able to understand how his activities impact on
Environmental Quality Standards. This action needs to be proportionate to the size and type
of activity. Guidance by SwEPA provides an example of the owner of a property and the
impact of the property’s single wastewater source. The owner has to understand the impact
that the wastewater source has on the environment but he is not expected to take samples
of what this impact might be.441
Inspection Capacity
Farm Infrastructure
In 2004 a survey was conducted to assess how the municipalities had carried out the
operative supervision during 2003. Municipalities were asked to answer questions about
supervision of farms.
Figure 6 shows the kinds of supervision that municipalities carried out. 442
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Figure 6. Distribution of the municipalities’ time spent on farm supervision.

Table 26 shows the number of inspected activities and which rules the municipalities paid
the most attention to. As can be seen from Table 26, the rules on the storage of manure are
the most common subject of inspection. Second are the rules on livestock density and on
spreading of manure.443
Table 26. Number of inspected activities in 2003 with regard to the specific rules.
Activity

Number of inspections

Storing of manure

8,200

Livestock density

6,400

Spreading of manure

5,500

Green land

4,200

The municipalities were also asked about how many cases they handed over to the office of
the public prosecutor or to the police in 2003. The total number of cases related to the
storage of manure, livestock density, the spreading of manure, and land under green cover
during autumn and winter amounted to 34.
Urban Wastewater Treatment
In the introduction to the Swedish case study we provided a number of examples of how
County Administrative Boards were coping with their environmental surveillance
responsibilities. It is clear from these that the water sector is one of the areas that has been
downgraded in importance by a number of County Administrative Boards. For instance the
Uppsala County Administrative Board states that the main problem area is within the water
sector, where it is estimated that the lack in surveillance resources is such that it is difficult
443
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to fulfil the need to achieve good ecological status of waters by 2021. Stockholm County
Administrative Board is having increasing difficulties to deal with all complaints in relation to
the water sector. In Västra Götaland the limited resources for environmental inspections
within the water sector has forced the county to a situation where inspections only occur
when there is a specific need for this. The only county that differs from the tendency of
moving away from environmental surveillance in the water sector is Västmanland, where
the strategic planning is focusing on education for operators for urban wastewater
treatment plants about their environmental risks.
Inter-Institutional Arrangements
Farm Infrastructure
Operative supervision of the regulations regarding nutrient losses is normally carried out by
the municipality.
Information services are part of the Swedish Environment and Rural Development Plan. This
plan was drawn up to fit both the Swedish Environmental Objectives for agriculture as well
as EU legislation. Each country administrative board annually draws up a plan for its county,
together with various regional organisations. The county plans offer training, both to
individuals and to whole groups together. Individual discussions may give the farmer
knowledge about environment friendly solutions for the handling of manure and other plant
nutrients, based on the enterprise’s situation and needs.444
Regional advisors are required to spread information about results from research and trials
in the area of plant nutrients to the operators in the region. Furthermore, they are also
required to support other advisors in their work, and take part in various regional projects
and studies within their special fields.445
Urban Wastewater Treatment
County Administrative Boards are responsible to assess the environmental reports
submitted by the operators of urban wastewater treatment plants. But as is evident from
the overviews presented in the introduction of this report, some of the County
Administrative Boards do not have the resources to go through these in detail. And for
those that do have the time to do this, the lack in resources is likely to trigger inspections
only in the most obvious cases. Hence, it is essential that the County Administrative Boards
are able to put the required effort in assessing these environmental reports with the funds
that support inspections in cases they raise concerns. Another alternative would be a more
co-ordinated approach on a national level that would remove some of the workload away
from the County Administrative Boards, such as having SwEPA as the responsible authority
with a close cooperation with the County Administrative Boards. This is also something that
has been proposed as a possibility for the CAESAR programme.
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Inspection Review and Reporting
Urban Wastewater Treatment Plants
All activities with permits under the Swedish Environmental Code, including treatment
plants, carry out ‘operator self-monitoring’. This usually involves inspecting the facilities
themselves; their handling of chemicals and management of waste; and their emissions to
water and air. In some cases, it also involves carrying out measurements in the recipient. All
these data are reported County Administrative Boards in annual environmental reports. 446
Costs of Inspection
The costs of inspection in Sweden are not adequately understood. In 1992 and 1995
Swedish Statistics and SEPA undertook joint surveys of the inspections costs in both
counties and municipalities, but have not undertaken studies since then. However, Gren and
Li (2011)447 provided some more recent results. They examined 48 inspections at county
level and 287 at municipal level. The total costs at both levels would, therefore, be about
SEK 261 million per year and they conclude that this equates to 3 per cent of the costs of
environmental protection on industry. However, neither counties nor municipalities identify
specific budget lines for environmental inspections.
As part of the CAESAR programme an estimation has been made for inspections required for
a municipal wastewater treatment plant permit as a B-installation of the industrial
emissions Directive. Based on the information from the County Administrative Boards it is
estimated that as part of the permit the authorities would need 0.5 to 1.3 visits per
installation at a price between 1850 to 3300 SEK (between 215 EUR and 390 EUR). Even if
these costs are not specifically linked to inspections as understood as part of this study, they
do provide at least some kind of estimate of level of inspection costs in relation to urban
wastewater treatment plants.448
Effectiveness of the Inspection System
From the above it is evident that the effectiveness of the inspection system is very much
compromised by the lack of resources within the County Administrative Boards. The
approach is reactive and desk based. In some case there is not even enough resources to
assess the environmental reports submitted by the operators.
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A recent study449 examined the effectiveness of control styles by inspection authorities in
Sweden. The study collected data through questionnaires from inspectors in the counties
and municipalities. The study does not report the activities being inspected, but they
covered all four categories and, therefore, would have included activities both covered by
IED and not covered by IED. The results were particularly interesting in relation to style. It
distinguished a ‘strict’ style of traditional enforcement action and a ‘soft’ style which the
authors refer to as ‘more of making friends’. They found that while softer types of
interaction can assist in compliance for larger companies, for smaller activities only
traditional enforcement activity affects their compliance (as it does all other categories).
The authors conclude that one should “apply a precautionary approach with respect to
reliance on voluntary mechanisms for implementation of environmental policies. While
traditional enforcement instruments, in terms of monitoring and inspecting firms, deter
violation by all firm categories, other mechanisms can be more selective. Relatively large
firms seem to be more responsive to environmental attitudes and abundance of social
capital than small firms. Considering that the number of small firms can be quite large,
accounting for approximately 64% of all regulated firms in Sweden, traditional enforcement
weapons may be necessary to reach targets set by environmental regulations.”
Another recent study450 has examined the application of sanctions by municipalities across
Sweden for violations of the Environmental Code. The study does not limit the scope to any
particular type of activity, but the results are included here because municipalities are
responsible for control of small activities including non-IED activities. Sjoberg found
significant differences in the use of fines between municipalities and within municipalities
over time. Indeed, the study used as its basis a 2004 Swedish Government report that
concluded that the sanctions applied were “in general good and effective”, but that there
was concern that there were differences in the application of fines. Furthermore, he cites
others who question whether some municipalities place a lower priority on the environment
and deliberately choose to ignore some violations. The study examined the application of
fines from 2003-2009 and most were due either to non-compliance detected during
inspections and late reporting by firms to the relevant authority.
Sjoberg (2013) noted that the frequency of inspections varies from several times a year to
“practically never”, with both planned and unplanned inspections. Where there is noncompliance and fines are issued, these are issued by the local environmental offices in the
municipality. Fines range from 1,000 SEK to 1,000,000 SEK. It should be noted that firms pay
charges for inspections so that inspection activity is cost-recovered for the municipality.
However, the moneys from fines are not retained by the municipality, but go to the national
government, so there is no monetary incentive to issue fines.
Regarding the variation in the application of fines, Sjoberg (2013) concluded that there is
evidence that this reflects the political make-up of the municipality. In particular it was
found that municipalities with Green Party representation tended to issue more fines, with
449
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the environment being a greater priority. This study, therefore, indicates that levels of
enforcement action can be influenced by party political considerations. Given Holstein and
Gren’s (2013) finding that traditional control mechanisms are important for smaller
activities, Sjoberg’s findings suggest that municipalities may vary in their effectiveness in the
control of smaller non-IED activities and this may (at least in part) be politically driven.
It is important to note that SwEPA has commissioned a major research study (budget of 1.8
million SEK) to develop methodologies for environmental inspections, present a design for
the organization of inspections and develop a system for measuring the effects of the
inspections and enforcement in order that the efficiency of enforcement can be improved.
On the final objective the research project was established because to date there is no
information system to determine effectiveness. Thus the objective is to develop such a
prototype system allowing SEPA both the measure the effects of inspection and
enforcement and so improve co-ordination of these activities across the country.
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10.2 Sweden: Nature protection
Legislative Framework
Habitats and Birds Directives are transposed into the Environmental Code (1998:808) as well
as the Species Protection Ordinance (2007:845).
Supervision of protected areas is carried out by regional County Administrative Boards, the
Swedish Forestry Agency and municipal environmental authorities. The County
Administrative Boards also supervise activities that may affect Natura 2000 sites (although
they may delegate that responsibility to municipal authorities).451,452
The County Administration Board also acts as examining authority for applications for
permits concerning activities that may affect Nature 2000 sites.
Inspection Planning Process and monitoring
The numbers of inspections conducted by the County Administrative Boards in relation to
the protection of species are shown in Table 27. Note that the County Administrative Boards
do not make a distinction between the inspections for the protection of species and
therefore in addition to habitats and birds directives this figure also includes CITES
inspections. See also next section on inspection capacity for further info.
Figure 7. Inspections for protected species from 2005 to 2012453.
350
300
250
200

data saknas

150
100
50
0
2005

2006

2007

2008

2009

451

2010

2011

2012

Ebbeson (2006), Natura 2000 in Sweden, Avosetta meeting in Krakov, January 13 and 14, 2006,
http://www-user.uni-bremen.de/~avosetta/repswe2006.pdf
452
Naturvardsverket (2007), Battre tillsyn I skyddade omraden, delrapport 1 – kartlaggning och forslag pa
utvecklingsomraden http://www.naturvardsverket.se/Documents/publikationer/620-5685-9.pdf
453
Correspondence with SwEPA based on the analysis undertaken by SwEPA of the CITES reporting from the
County Administrative Boards.

294

The National Inventory of Landscapes in Sweden (NILS) is a nation-wide environmental
protection programme that monitors the conditions and changes in the Swedish landscape
and how these changes influence biodiversity. The programme started in 2003 and is the
first Swedish inventory programme that includes all types of terrestrial environments.
Agricultural land as well as forests, wetlands, shores, alpine and populated environments
are included. An important aim is to provide information to assess the achievement of
Sweden’s national environmental objectives and the condition of the Natura 2000
network.454
The Swedish National Inventory of Forests (RIS) is a nationwide inventory which comprises
an annual sample of all forests and soils in Sweden. The inventory provides an image of
current status and changes in Swedish forests, regarding both forest production as well as
environmental conditions. RIS comprises the National Forest Inventory (NFI) and the
Swedish Forest Soil Inventory (MI). Information from the inventory is used for developing
and evaluating environmental and forestry policies. In addition, forestry companies,
organizations within the sector, and scientists use the information.455
Sweden is monitoring the area of semi-natural pastures and mown meadows on a regular
basis. This is done on both national and regional level. These habitats constitute about half
of Sweden’s HNV-farmland area (450,000 out of approximately 850,000 hectares). For the
rest of the HNV-farmland area there is no on-going monitoring. In addition to the
quantitative aspects, there is also a national monitoring scheme focusing on biodiversity in
the most valuable (highest biological values) of Sweden’s semi-natural pastures and mown
meadows (approximately 270,000 hectares). The latter monitoring scheme is carried out as
a part of the NILS study. Sweden also monitors farmland birds.456
Miljosamverkan Sverige457 has developed examples of what to consider when conducting
surveillance as guidance for the County Administrative Boards. For control and inspection of
Natura 2000 the County Administrative Boards ought to cover. As part of these measures it
is recommended that the County Administrative Boards would assess how many person
days of staff they would require to meet the needs.
Inspection Capacity
A review of the supervisory work of County Administrative Boards revealed that there are
major deficiencies in the supervision of protected areas. On average, County Administrative

454

European Commission (2010), Biodiversity Knowledge Base, Country Profile – Sweden,
http://cdr.eionet.europa.eu/se/eu/bap/envtcd65w/CPSE_Final.pdf
455
European Commission (2010), Biodiversity Knowledge Base, Country Profile – Sweden,
http://cdr.eionet.europa.eu/se/eu/bap/envtcd65w/CPSE_Final.pdf
456
European Commission (2010), Biodiversity Knowledge Base, Country Profile – Sweden,
http://cdr.eionet.europa.eu/se/eu/bap/envtcd65w/CPSE_Final.pdf
457
Miljösamverkan Sverige (2007), Exempelsamling för utredning av tillsynsbehov samt tillsynsplaner.
http://www.miljosamverkansverige.se/miljosamverkansverige/SiteCollectionDocuments/Projekt%20och%20ra
pporter/Naturv%C3%A5rd/Naturv%C3%A5rdstillsyn/exempelsamling-utredning-tillsynsbehovtillsynsplaner.pdf

295

Board’s reported a 50 per cent shortage of human resources in 2007 based on estimated
needs and actual inspections according to their supervision plans.458
As part of the yearly reporting to SwEPA, the County Administrative Boards have to indicate
how many days they have planned for needed inspections (operative surveillance) and how
many inspections they actually have carried out. Table 27 shows the relationship between.
needed and planned inspections for protected species for all counties 2011 and 2012. Note
that these inspections are related to species protection in general and cover also other
legislative responsibilities in this area, such as CITES.459
Table 27. Needed and planned inspections for protected species for all counties in 2011
and 2012.
County

Stockholm
Uppsala
Södermanland
Östergötland
Jönköping
Kronoberg
Kalmar
Gotland
Blekinge
Skåne
Halland
Västra
Götaland
Värmland
Örebro
Västmanland
Dalarna
Gävleborg
Västernorrland
Jämtland
Västerbotten
Norrbotten

Inspection
need in 2011

Conducted
inspections in 2011

Inspection
need in 2012

4 days
25 days
5.6 days
25 days
150 days
-

30 days
5 days
4 days
11 days
3 days
1,5 days
0 days
0 days
0 days
90 days
5 days
19 days

10 days
4 days
17.5 days
8.75 days
4 days
15 days
1 day
5 days
90 days
10 days
45 days

Conducted
inspections in
2012
6 days
13 days
11 days
6.6 days
3 days
0 days
0 days
0 days
45 days
9 days
35 days

5 days
27 days
67 days
50 days
-

27 days
2.5 days
11.5 days
5 days
17 days
4 days
11 days
17 days
6 days

58 days
12 days
7.5 days
53 days
30 days
1 day
18 days
14 days

23 days
4.7 days
4.7 days
8.75 days
46 days
17 days
0 days

As can be seen from the above table, the actual numbers of inspections do not normally
meet the anticipated need and in addition the days allocated for inspections have reduced
in 2012 compared to 2011.
458
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Inter-Institutional Arrangements
The organisation of supervision among County Administrative Boards is not working as well
as it could. Improved and clearer division of responsibility between both administrators and
field workers has been identified as an area where improvements are called for.460
Miljösamverkan Sverige is the main institute seeking to coordinate the surveillance
responsibilities between the different authorities. It has provided a number of reports that
aim to improve the coordination between authorities involved in surveillance, including
Natura 2000.
Inspection Review and Reporting
Supervision planning at County Administrative Boards exists at almost all County
Administrative Boards, but often they are of poor quality and have not been updated or
followed up.461
Effectiveness of the Inspection System
Sweden’s Environmental Quality Objectives462 (EQOs) guides to a large extent Sweden’s
environmental policy. The detailed assessment of the progress in achieving the EQOs from
2012 concludes that one of the reasons for Sweden being unlikely to meet the EQO target of
a rich and diverse plant life target is the insufficient surveillance. Hence, the assessment
recommends increased resources for this EQO.463
Costs of Surveillance
The funds for environmental surveillance of Natura 2000 are financed by the overall budget
of County Administrative Boards, but these have not been earmarked. It is therefore the
County Administrative Boards that decide how much of these funds will be used for
financing surveillance to satisfy the legal requirements of the Environmental Code. In a
report from 2007, SwEPA points out that the County Administrative Boards show a deficit in
available financing for their surveillance plans of protected areas as they seem to prefer
other priorities.464 The general lack of resources in 2011 for environmental surveillance in
general and for species protection in particular, shows that this is still an on-going problem.
As shown in Table 27 the County Administrative Boards have been unable to match the
needed inspections for protection of species and this situation has worsened in 2012
compared to 2011.
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10.3 Sweden: CITES
Legislative Framework
Sweden was among the first countries to ratify CITES in 1974. The CITES Regulation has been
transposed into the Environmental Code (1998:808) as well as the Species Protection
Ordinance (2007:845).
The Swedish Board of Agriculture is the administrative authority and SwEPA is the scientific
authority. The Swedish Museum of Natural History is the supporting scientific authority. The
implementation of CITES is the responsibility of the customs and the police. 465
The Swedish Board of Agriculture is the administrative authority and is required to control
the import and export of CITES plants and animals from third countries. This is done by
providing certificates in close co-operation with Swedish Environmental Protection Agency
(SwEPA). The Swedish Board of Agriculture maintains an electronic register of these
certificates and the police has been using this information as part of their inspections. The
Swedish Board of Agriculture provides the County Administrative Board466 with guidance
and education in this matter.467
The customs are responsible to inspect all goods. According to the Custom’s Decree
(2001:1281) the reasons for this inspection have to outweigh the inconvenience put upon
the individual in question. In the case of imports from the EU, the inspections are governed
by the custom’s Decree (1996:701). According to this Decree the customs do not have the
authority for inspections in relation to animals and plants covered by CITES imported from
the EU.468
According to the Species Protection Ordinance (2007:845), the customs have to inform the
County Administrative Board without delay about any plants or animals that have been
confiscated. In determining species it is possible for the authorities to contact experts to
help with the identification. These experts are nominated by the Swedish Board of
Agriculture after consultation with SwEPA and Swedish Museum on Natural History . 469
All import and export certificates are provided by the Swedish Board of Agriculture and the
application forms are available on its website.
The surveillance to achieve the aims of the Environmental Code not only covers inspections
but also requirements to provide information and advice. According to the Decree 1998:900
465
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on surveillance according to the Environmental Code, a surveillance plan has to be
developed every year and updated to address any identified surveillance needs.
The County Administrative Boards are required to submit by 15.3.2013 a report to SwEPA,
describing how the surveillance of CITES is conducted in their county.470
The legislation of lost property applies to animals found without an owner and CITES
animals are included. The police is responsible for registering any correspondence on lost
animals. Some police authorities have been known to sell CITES animals that have been
taken care of by individuals as lost property. Also, there are doubts that found animals are
controlled whether they are chip-marked. 471
Inspection Planning Process
The number of CITES inspections conducted by the County Administrative Boards in relation
to the protection of species are shown in Figure 8. Note that the County Administrative
Boards do not make a distinction between the inspections for CITES species and other
species and hence these figures include also inspections in relation to habitats and birds
Directives.
Figure 8. Inspections for protected species from 2005 to 2012472.
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Even if these figures are for all protected species they do provide an indication of the
number of inspections conducted by County Administrative Boards. There are also other
interesting aspects that provide some insights into the inspections of CITEs species. In 2009
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https://www.havochvatten.se/download/18.2a9b232013c3e8ee03e331/1358415608090/F%c3%b6rdelning+u
ppdrag+som+hanteras+av+andra+myndigheter2013_beslut20130108_2.pdf
471
Naturvardsverket (2007), Informationsflöde och rapporteringssystem för främmande arter, report 5694,
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eels became CITES species and in 2012 there were 234 sellers/fishers with an eel permit.
However, regardless of the anticipated increase of inspections as a consequence of this
change, the overall number of inspections has not increased, leading to the assumption that
no inspections in relation to eels have been undertaken.473
Customs inspections are in general based on profiling and research for imports coming from
third countries, and ought to apply for CITES as well.474
The illegal trade of endangered species and animals has a turnover in hundreds of millions
EUR in Sweden, but how the market works is still relatively unknown. 475
The approaches between the 21 County Administrative Boards vary. For instance the County
Administrative Board of Stockholm has contacted companies and shops that are considered
to potentially be in involved with CITES plants and animals. As part of a one week effort in
September 2012, the County Administrative Board of Stockholm visited these shops and
companies. The aim was to provide information on the bans that exist but at the same time
check for illegal plants or animals. The inspections focused on around 20 preparations that
are identified as those that have an increasing demand and market, and include Asian
ginseng, Hoodia, root of Saussurea Costus and among animal products tiger, leopard, brown
bear and rhinoceros. In case any CITES animals or plants are found, the police will be
contacted on the site. 476
Miljösamverkan Sverige (Environmental Co-operation Sweden) is an institute for the
improvement of co-operation of inspections between the County Administrative Boards,
Swedish Environmental Protection Agency, The National Board of Health and Welfare, the
Swedish Board of Agriculture and the Swedish Agency for Marine and Water Management
within the sectors covered by the Environmental Code. The aim of the work is to provide a
more coherent approach to inspections across the country.
Environmental Co-operation Sweden477 has developed examples of what to consider when
conducting surveillance as guidance for the County Administrative Boards. For control and
inspection of CITES the County Administrative Boards ought to cover:


Breaches of CITES notified or encountered by the County Administrative Board.
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Correspondence with SwEPA, based on the analysis undertaken by SwEPA of the CITES reporting from the
County Administrative Boards
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Control of permits for CITES plants and animals. Inspections visits or written rereporting.

As part of these measures it is recommended by Environmental Co-operation Sweden that
the County Administrative Boards would assess how many person days of staff they would
require to meet the needs.
Based on a report from the Swedish National Police Board there is no proactive surveillance
for CITES plants or animals, however, this report is from 2008 and the approach could have
become more active since. 478
ArtDatabanken has developed the Species Gateway479, a reporting system on the internet
for organisms funded by SwEPA. There are no routines in including environmental
inspection information into this database, even if it is possible. It is up to SwEPA and the
Swedish Board of Agriculture to decide who will be responsible to add these data.480
Inspection Capacity
Sweden has a low detection rate of environmental crime. The report by the National Police
Board does not believe this is an outcome of a successful policy to prevent environmental
crime but rather an indication of a lack of knowhow on the measures to prevent and identify
environmental crime. In other cases there is an understanding of the issue but not enough
resources to put preventative measures in place. Another contributing factor to the lack of
preventative measures is the perception that environmental crime is not regarded as
important as other crimes.481
The customs has uncovered potential CITES crimes. However, these are mostly based on
information from private persons, companies or authorities. Otherwise the discovery of
CITES products is secondary and can be found in connection with looking for narcotics.482
Among police authorities the average annual working time on animal crime varies between
0.2 to 3 work years. For about a third of these police authorities it is 0.5
The County Administrative Boards do not have sufficient resources to conduct proactive
surveillance. Of the 21 counties only the county of Västerbotten has a balance between the
planned resources and the needed resources for protected species. For further info on the
478
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planned and actual inspections for each county please see the section of ”inspection
capacity” as part of the Nature (habitats and birds Directives), as these statistics also cover
CITES species.
Inter-Institutional Arrangements
Based on the reporting on CITES, the County Administrative Boards are struggling to
describe how well the legislation has been implemented. According to SwEPA this is a
consequence of the international nature of illegal trade of CITES species and the lack of a
working co-operation with the other responsible authorities, such as the police and
customs. It is also recommended that the County Administrative Boards would need a
register of activities that require repeated inspections.483
Environmental Sweden is responsible for coordinating the surveillance responsibilities
between the different authorities mentioned earlier. In its efforts to improve the
coordination between the relevant authorities, the main emphasis is directed towards the
County Administrative Boards. This is mostly done by guidance reports that try to improve
the coordination between authorities involved in surveillance, including CITES.
Inspection Review and Reporting
According to the Decree 1998:900 on surveillance according to the Environmental Code, a
surveillance plan has to be developed every year and updated to address any identified
surveillance needs. Since 2004 the County Administrative Boards have had to report back to
SwEPA how the surveillance of the CITES legislation been implemented. This report needs to
provide an estimate of the total number of issues/items to be inspected and how many
issues/items have actually been inspected. In addition the report needs to describe the
measures undertaken for CITES certificates according to Appendix A484.
The County Administrative Boards are required to submit by 15.3.2013 a report to SwEPA,
describing how the surveillance of CITES is conducted in their county. 485
Effectiveness of the Inspection System
There has been an increase in the number of confiscated CITES animals and plants coming
from abroad. The number of confiscated CITES animals and plants by the customs is given in
Table 28. The considerable increase in confiscated CITES products in 2011 has been
contributed to the increase of ordering CITES products from outside the EU on the
internet.486
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Table 28. Number of confiscated animals and plants.
Year
2007
Confiscated
15
CITES plants and
animals

2008
21

2009
20

2010
22

2011
29

The Swedish National Police Board found the Swedish approach insufficient to address CITES
crimes in 2008. It presented the vicious circle of Swedish CITES surveillance, as shown in
Figure 9.
Figure 9. The Vicious circle of Swedish CITES surveillance487

Costs of Inspection
The individual/business is responsible for the application fees for CITES. The costs of the
surveillance for CITES by the County Administrative Boards is difficult to separate from their
overall administrative and control functions.
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11 UNITED KINGDOM
Introduction
The UK case studies address the following areas:
Water:
 Drinking water
 Abstraction of water
 Landspreading of fertilisers
 Farm infrastructure
 Urban waste water treatment
Nature protection:
 Habitats and protected areas
 Species protection
Trade in endangered species:
 CITES
The UK is a Member State with devolved administrations. However, the levels of devolution
vary, with Scotland and Northern Ireland most devolved and Wales less so. However, given
the relatively sizes of the country, cases in this report tend to focus on England or England
and Wales as appropriate. For CITES (and to some extent species) the case is treated UKwide as the criminal investigative framework is not divided. Occasionally interesting cases
from Scotland are also included in this report.
Generally, England can be viewed as having a strong centralised environmental enforcement
system. For many areas this is delivered by the Environment Agency (EA), which has
responsibilities across most areas of water, waste, industrial pollution control, etc. Similarly,
for nature protection, Natural England (NE) is a centralised body.
However, with the cases addressed in this study other enforcement bodies are also
important. Most critical are the police and UK Border Agency (customs) for CITES and
wildlife crime. There has, therefore, to be close working relationships with the EA and/or NE
on these issues. The Rural Payments Agency is also a critical partner when enforcement
issues are linked to sanctions in relation to cross compliance and in partnership on
inspections.
The only completely separate inspection body in relation to the cases addressed is the
Drinking Water Inspectorate. This is perhaps not surprising as the Directive effectively is a
consumer protection measure aimed at the quality of a product, rather than one of
enforcement in the natural environment itself.
All of the enforcement bodies state support for risk-based approaches to enforcement,
although the basis for risk assessment is more evident in some cases than others, such the
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Environment Agency’s OPRA risk assessment evaluation. Furthermore, one pressure for
such an approach is reducing regulatory burdens and responding to budget cuts on public
administrations, so there is an issue of how far better targeting of inspection is driven by
delivering improved effectiveness of enforcement alone.
Finally, with regard to sanctions, the UK has traditionally applied either potentially weak
administrative responses (e.g. warning letters) or used aspects of criminal law. This has now
changed for many areas with the introduction of civil sanctions. The regulators tend to
express significant support for this new type of sanction. However, in most cases the ability
to apply such sanctions is very recent, so in some cases their use has so far been very limited
or non-existent. In any case, it is far too early to judge their effectiveness. Civil sanctions
have not been included in the suit of sanctions available to the Drinking Water Inspectorate
as the Inspectorate has stated that it does not consider that these are needed, although this
is not clear why.
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11.1 UK: Drinking water
Introduction
This case examines the inspection and enforcement of the Drinking Water Directive. In this
case the focus is on the institutional arrangements and practices in England and Wales.
Legislative framework488
The standards set out in the Drinking Water Directive are transposed in England and Wales
by the Water Supply (Water Quality) Regulations 2000 (SI 2000 No 3184).
The regulatory framework for water supplies in England and Wales, including the powers
and duties of the Drinking Water Inspectorate and the duties of water suppliers, are set out
in the Water Industry Act 1991 as updated by the Water Act 2003.
For private water supplies local authorities have statutory duties under the provisions of the
Water Industry Act 1991, Water Act 2003, the Private Water Supply Regulations 2009
(England) and 2010 (Wales).
Institutional framework and partnership/inter-institutional arrangements
Governmental inspection related to the enforcement of the Drinking Water Directive is
undertaken by the Drinking Water Inspectorate. This was formed in 1990 to provide
independent reassurance that public water supplies in England and Wales are safe and
drinking water quality is acceptable to consumers. The Drinking Water Inspectorate is
organised into three parts489:






Operations: The Operations group leads the core process of technical audit of water
companies and covers operating practices of water companies, assessment of water
company sampling programmes and results, investigation of consumer complaints
about drinking water quality and assessment of incidents potentially affecting
drinking water quality.
Regulations: The Regulations group lead on water company programmes for
improving drinking water quality and the Inspectorate's input into the economic
regulator’s (Ofwat) periodic review of water prices. Additionally, the regulations
team oversees the Inspectorate's enforcement processes.
Science and Strategy: The Science and Strategy Group leads on scientific evidence
and Defra's water quality and health research programme, strategic relationships
with external and international stakeholders, corporate governance arrangements
and strategic business planning, communications and knowledge management
strategies, water quality data management and enquiries from the public.

488

DWI Technical manual: Legislative background to the Private Water Supplies regulations 2009 Section 9 (E
& W) of the Private Water Supplies: Technical Manual.
489
DWI (2010). Securing safe, clean drinking water for all - Our Strategic Objectives 2010-2015.

306

Figure 10. The organisational structure of the Drinking Water Inspectorate490.

The Inspectorate has limited need of close working relationships with other organisations on
enforcement activity. It has formal memoranda of understanding with its equivalent
organisations in Scotland and Northern Ireland and with Ofwat, the economic regulator.
Local authorities are responsible for the safety of private water supplies491. To do this they
must carry out a risk assessment of each private water supply to establish whether there is a
significant risk to human health492. Local authorities are also responsible for arranging that
private water supplies are monitored to determine compliance with the drinking water
standards. Where a failure of a standard is reported, the local authority must investigate to
determine the cause and take appropriate action to secure that private supply owners
address the problem. Inspectors from the Drinking Water Inspectorate have a supervisory
role and the Inspectorate provides technical advice to local authorities and reports on
national performance.
The Health Protection Agency (HPA) helps to protect the public against infectious disease,
hazardous chemicals, poisons and radiation. The HPA has a number of experts who can
advise on the potential public health risks from microbiological or chemical contamination
490

Source: DWI website
A private water supply is one not provided by a water company, i.e. not through the mains. About 1% of
the population of England and Wales have private water supplies and mostly in rural areas. They include wells,
boreholes, springs, streams, rivers, lakes and ponds.
492
DWI Technical manual: Legislative background to the Private Water Supplies regulations 2009 Section 9 (E
& W) of the Private Water Supplies: Technical Manual.
491
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of water supplies and will issue advice, via the Drinking Water Inspectorate when
appropriate, to assist local authorities. The HPA delivers its functions at a local level through
Health Protection Units (HPU). The HPUs support the work of local authorities in relation to
the safety of drinking water supplies; however, they have no formal statutory duties and
powers under the Private Water Supply Regulations. HPUs are likely to be approached by
local authority environmental health staff for advice and support regarding the results of
testing of private water supplies. HPA staff are not legally responsible for determining
whether a particular private water supply is a potential danger to human health. However,
in the case of a serious incident, HPA will take a more active role, carrying out risk
assessments, etc. In some cases the HPU will set up and lead an incident management team
to coordinate the health protection response. In serious emergencies, the HPU will lead a
Scientific and Technical Advisory Cell (STAC) feeding directly into the wider Incident
Management Team.
Inspection planning and process
The Drinking Water Inspectorate has developed strategic objectives for 2010-2015493. It has
four strategic objectives.
Strategic objective 1: Water suppliers deliver water that is safe and clean. The inspectorate
will achieve this by:






Scrutinising water suppliers’ operational delivery from source to tap.
Regulating for sustainable drinking water supplies through long-term resilience and
maintenance of water supply systems by water companies.
Conducting regulatory functions using a risk management approach to water supply
that is evidence based, and makes provision for managing emergencies and
mitigating risk from the environment.
Working with other water regulators in the exercise of their powers to support the
delivery of safe, clean drinking water.
Regulating to ensure that water suppliers use only approved and safe products and
processes.

Strategic objective 2: The public have confidence in their drinking water. The inspectorate
will achieve this by:





493

Minimising the risk of the public being exposed to unsafe drinking water.
Taking decisive and timely independent regulatory action when needed that is in the
interests of consumers.
Conducting independent verification of the arrangements for collecting and
reporting drinking water quality data.
Publishing accurate and relevant drinking water quality information (including the
actions taken to remedy deficiencies) that is tailored to the needs of local
community representatives. Conducting fair and independent appraisal of consumer
complaints about drinking water quality.

DWI (2010). Securing safe, clean drinking water for all - Our Strategic Objectives 2010-2015.
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Ensure everything done has a sound evidence base which we proactively maintain
and publish.

Strategic objective 3: Drinking water legislation that is fit for purpose and implemented in
the public interest. The inspectorate will achieve this by:






Interpreting and applying the legislation in line with best regulatory practice.
Providing timely technical advice and guidance to water suppliers, local authorities,
health officials and other regulators at a national and international level.
Scrutinising and influencing proposals that may impact on the supply of safe, clean
drinking water.
Engaging with legislators and consulting with stakeholders to ensure that legislation
and regulatory powers and duties remain fit for purpose.
Implementing the forward work programme as a WHO Collaborating Centre for
drinking water safety, and engaging with the global drinking water quality and health
community to develop and share international best practice and promote innovation
in drinking water safety and regulation.

Strategic objective 4: DWI is a progressive and trusted organisation. The inspectorate will
achieve this by:






Publishing its actions and performance record, and being accountable to Ministers,
to consumers, to water suppliers and to our other stakeholders.
Conducting the way it works in accordance with the Regulator's Compliance Code,
and the ethics of the professional organisations to which our staff belong.
Engaging with all stakeholders, and especially consumers and local community
organisations, to ensure that the services provided continue to be fit for purpose.
By employing and supporting staff capable of delivering those services efficiently.
Being independent, accessible, consistent and transparent in all it does.

Following UK initiatives on better regulation, the Legislative and Regulatory Reform Act
2006 places the Hampton principles of better regulation in statute (see Box below). The Act
introduced a new code of practice for regulators – Regulators Compliance Code494. This
applies to the regulatory functions of Drinking Water Inspectorate as it states “The effective
use of enforcement powers in regulatory schemes is important to secure compliance with
the law and, where necessary, to ensure that those who have not complied may be held to
account”.
The Hampton principles
Sir Philip Hampton’s 2005 review (Reducing administrative burdens: effective inspection and
enforcement) set out key principles that should be consistently applied throughout the
regulatory system:
 Regulators, and the regulatory system as a whole, should use comprehensive risk
assessment to concentrate resources on the areas that need them most.
494
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Regulators should be accountable for the efficiency and effectiveness of their
activities, while remaining independent in the decisions they take.
No inspection should take place without a reason.
Businesses should not have to give unnecessary information, nor give the same piece
of information twice.
The few businesses that persistently break regulations should be identified quickly
and face proportionate and meaningful sanctions.
Regulators should provide authoritative, accessible advice easily and cheaply.
Regulators should be of the right size and scope, and no new regulator should be
created where an existing one can do the work.
Regulators should recognize that a key element of their activity will be to allow, or
even encourage, economic progress and only to intervene when there is a clear case
for protection.

The control system relies on self-regulation, whereby water companies check water samples
themselves and a sub-sample of these is subject to independent checking. Therefore,
Drinking Water Inspectorate inspectors independently check tests undertaken by water
companies and audit water company laboratories. If any one of the millions of tests each
year fails the standards then the inspectors use their powers to require the water company
to make the necessary improvements to drinking water quality. The inspectors undertaken
site visits to check that improvement work is completed on time. This system is considered
to be effective as in its first year of operation DWI tests led to 648 enforcement actions,
while 14 years later only 29 enforcement actions were needed495.
The primary focus of self-regulation is the development of Water Safety Plans by each water
company. These assess the operations and risks for water supply and how companies will
address these. Each is independently checked by the DWI and around 800 have been
produced. This approach places the thinking for risks to compliance on the operator and
improves operational management.
In some cases incidents occur. In such cases it is the function of the Drinking Water
Inspectorate to investigate the incident and provide an independent report of the cause
with recommendations on how to prevent similar events from happening again. Sometimes
investigations of incidents lead to a water company being prosecuted (further detail is given
below).
Consumers can raise concerns over their drinking water supply. In the first instance they
should contact the water company. They provide advice and test the water if necessary. If
they are not satisfied with their response, consumers can contact the Drinking Water
Inspectorate. An inspector will investigate the matter with the water company and inform
the consumer of the outcome. Inspectors request a full report on the complaint from the
water company and will decide whether it needs to take any further action. This takes a
minimum of 10 working days but may be longer for more complicated issues.

495
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The Drinking Water Inspectorate has adopted four principles of its enforcement policy 496,497:






Proportionality in securing compliance involves taking account of the risk of adverse
impacts. Sometimes this will require enforcement action to be taken even though
the risks may be uncertain, in which case decisions will be guided by the best
available evidence.
Consistency means taking a similar approach in similar cases to achieve similar
outcomes within which a degree of discretion is available, such as taking account of
the attitude and competence of the regulated business.
Transparency includes helping those regulated to understand what is required of
them, what remedial action is required and details of any rights of appeal.
Targeting of enforcement action means prioritising and directing regulatory effort
effectively by concentrating on the activities which create the most significant risk,
either because the nature of the activity is inherently high-risk or because of a lack of
appropriate controls or appropriate attitude in other less high-risk activities.

Follow-up and use of sanctions
Where investigation uncovers an offence, the Inspectorate has three options available for
sanctions – advisory letters, civil enforcement remedies and criminal sanctions498.
Advisory letters: where circumstances do not warrant carrying out a detailed investigation
of a potential breach of law the Inspectorate may send an advisory letter or make
recommendations in a written inspection report reminding the regulated business of the
need to obey the law without prejudice to other purely civil remedies.
Civil enforcement remedies include the use of statutory powers such as:





Stop and Remediation Notices;
Minded to Enforce Letters (inviting the business to enter into a legally binding
agreement to affect a remedy, these agreements are called undertakings and once in
place they negate the need for an Enforcement Order);
Formal Letters requiring the business to make an application for a time limited
exemption or approval (where such discretion is available to us in law);
Enforcement Orders (requiring the business to enter into a legally binding agreement
to affect a remedy).

Before issuing a formal letter or notice the Inspectorate will explain the actual or potential
breach of the law. The letter always offers the opportunity of a meeting with a Deputy Chief
Inspector.
Criminal Investigations are carried out to gather evidence to be used in a criminal trial. In
such investigations, special provisions apply for the protection of suspects; e.g. they are
496
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entitled to be cautioned in accordance with the Police and Criminal Evidence Act (1984).
Where a criminal offence is suspected of having been committed then the decision to carry
out a criminal investigation will be made based on the following criteria:






The impact or potential impact of the offence on consumers;
The alleged offender’s response to previous advice and guidance;
The risk of other similar offences being committed in relation to the same or other
drinking water supplies under the control of the suspect;
The likelihood that avoidance of regulatory requirements was intentional as opposed
to a simple error or misunderstanding by the offender;
The extent to which the risk management focus of the legislation is evident in the
alleged offender’s actions.

The Chief Inspector will only commence a prosecution when satisfied that there is a
“realistic prospect of conviction” on the available evidence. In addition to relevant matters
set out in the Code for Crown Prosecutors relating to the personal circumstances of the
offender and the circumstances of the offence, the Chief Inspector will consider other
factors in deciding whether or not to prosecute:











The impact, or potential impact, of the offence on consumers having regard to the
Inspectorate’s strategic objective that the public have confidence in their drinking
water;
The implications of the offence for the credibility and enforcement of the regulatory
regime;
The perceived benefit accruing to the offender from not being duly diligent e.g. in
relation to industry best practice, not carrying out adequate maintenance of assets
or failing to invest in adequate water treatment, competent operators and
competent analysts or failing to collect sufficient samples and analyse these for all
the relevant organisms and substances;
Whether the offence was committed deliberately or if inspectors were obstructed in
the course of their duties;
The previous enforcement record of the offender;
The attitude of the offender, including behaviour towards inspectors, and whether
robust and permanent corrective measures to remedy the offence or prevent any
reoccurrence are being put in place;
Where offences are prevalent or difficult to detect, the general deterrent effect on
others by making an example of the offender;
Whether inspectors have given previous written advice to the offender which if
followed would have reduced the likelihood of an offence being committed;

The law allows the Inspectorate to prosecute “any relevant person”. The Inspectorate would
normally prosecute the business itself, except in exceptional circumstances where the
offence arose out of the personal actions of an employee that were knowing, deliberate and
clearly contrary to training and instructions.
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Box: example of prosecution (Source: DWI website)
Severn Trent Water Limited pleaded guilty on 13 September 2012 at a Magistrate’s Court to
charges brought in relation to three events under the Water Industry Act 1991 (as
amended) and the Water Supply (Water Quality) Regulations 2000 (as amended). The
Company was fined for each event:





Chesterfield: Fined £5,000 on each of six counts of water unfit for human
consumption, fined £5,000 on one count of a failure to disinfect water, fined £5,000
on one count of not subjecting water to sufficient preliminary treatment to prepare
it for disinfection, fined £5,000 on one count of failure to design and continuously
operate an adequate treatment process for the source and fined £5,000 on one
count of failing to adhere to the national conditions of use for substances or
products applied to or introduced to the water, total £50,000.
Sandiacre: Fined £4,000 on each of four counts of water unfit for human
consumption, total £16,000.
Melbourne: Fined £5,000 on one count of a failure to disinfect water and £5,000 on
one count of a failure to operate an adequate treatment process continuously, total
£10,000.

Cautions can be issued under the Criminal Justice Act 2003. Before a caution can be
imposed, the offender must admit their guilt in writing and agree to the imposition of
requirements to assist in their rehabilitation or reparation. If the offender does not comply
with these requirements, they may be prosecuted for the original offence. A caution will be
considered when the Inspectorate is satisfied that all necessary remedial action to prevent a
recurrence has been taken by the regulated business and the offence arose, at least in part,
as a result of a simple mistake or genuine misunderstanding.
The Inspectorate has an appeal process. The business can meet with a Deputy Chief
Inspector to hear any proposals for alternative remedies. If, after this, the business
considers the enforcement action to be unfair, it can appeal to the Chief Inspector of
Drinking Water in writing. The Inspectorate will then discuss the issue with the business
within seven days and then reach a final decision on the appropriate enforcement action,
normally within 30 days.
There is no provision in law for the use of civil penalties. The Drinking Water Inspectorate’s
policy is that it is not seeking such powers499. The Inspectorate states that such powers are
not necessary, but does not give a reason for this.
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Inspection capacity
The Drinking Water Inspectorate is a small organisation of 39 staff, based in London, but
working across England and Wales. The staff consist of 29 Inspectors and 10 technical and
support staff.
Inspectors are experienced professionals with strong technical, scientific or engineering
backgrounds. The technical and support staff include experts in data management,
information and knowledge management, and business administration.
The expertise of the staff is reflected by the status of the Inspectorate as World Health
Organisation Collaborating Centre for Drinking-water safety. This includes an agreed
forward work programme with WHO and others to further knowledge and understanding of
drinking water safety. The Inspectorate also contributes to research on drinking water issues
to improve its ability to undertake its work. One function is to manage the national Drinking
Water Quality and Health Research Programme on behalf of Defra. This is funded at around
£1 million a year. The Inspectorate considers that the research programme is ‘fundamental
to our effectiveness as a regulator’500.
The Inspectorate’s Senior Management Team has overall responsibility for the management
and strategic direction of the Inspectorate, working with Defra. Delivery of our day-to-day
activities is the responsibility of the Management Team of Principal Inspectors. The
Inspectorate has Key Performance Indicators which allow the water industry to hold it to
account. These include targets for data handling and compliance assessment; requests for
information; investigating events and initiating enforcement action. Performance statistics
are published on the Inspectorate’s website.
The operating costs of the Inspectorate are just under £2.5 million each year and are funded
by Defra and equate to 13 pence for each household connected to the water supply
(compared to an average household water supply bill of over £150).
One of the main changes introduced by the 2009 and 2010 regulations (see above) was that
since 1 January 2010 the Inspectorate has had a supervising role in relation to how well local
authorities are carrying out their new duties. In the five years before 2010 the Inspectorate
received and answered an average of 45 private supply enquiries annually but this rose to
444 during 2011 (79% from local authorities, the remainder by stakeholders and
suppliers).The demand on the Inspectorate’s technical enquiry service has been delivered
through improved efficiency with no additional resources. The Inspectorate considers that
this reflects the strength of its knowledge and information systems.
The Drinking Water Inspectorate charges fees for the recovery of its services 501. It undertook
a consultation with the water industry which stated that it preferred a charging scheme that
was simple. The Industry also agreed to the principle of charging for certain regulatory
activities by reference to a fee for a daily rate and for the checking of sample results, by
500
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reference to a fee fixed for a standard number of samples. The fees are based on
approximations based on the staff related costs and resource allocations across teams
involved in regulatory functions.
There are non recoverable costs of the work of the Inspectorate. These include the costs of
policy activities such as providing technical advice to Ministers and at EU level. The work on
approval of materials and substances in contact with water and the Inspectorates
supervisory role of the regulation of private water supplies by local authorities is not
included in the fees. This work costs about £0.5m pa and is funded by Defra.
For compliance checking of sampling and analysis of results submitted, this involves
inspectors and other staff who manage water quality data and other reporting and
communications support systems. The current costs for this activity are around £ 1.5m p.a.
For the checking of water supply management arrangements (inspections), investigation of
events, and consumer complaints, the costs include travelling to company sites and have a
higher input by more senior inspectors. The current costs for this activity are around £0.4m
p.a.
The fee for each 100 sample results submitted and checked is based on the number of
drinking water sample results submitted in the previous year by each company. This “fixed”
cost element constitutes the majority of the fees paid by the industry. At the end of the
financial year, any correction necessary for actual samples submitted is accounted for in
subsequent invoices. The number of samples Water companies must take and the
parameters to be tested for is set out in the Regulations.
The fee for each chargeable period (day) is based on the number of days required for each
task. This ‘variable’ fee depends on the amount of activity, which could be higher where
there are repeated failures or incidents. This fee includes the time spent on site and also all
time spent on preparation, travel, and reporting or follow up actions, such as putting in
place new or revised notices or statutory programmes of work (undertakings), reviewing
progress reports or revised risk assessment reports; evidence gathering and communication
with consumers and others stakeholders affected by a particular water quality event or
consumer complaint. The fees are reviewed each year on or before 30 June.
Inspection review
The work of the Drinking Water Inspectorate is subject to review by Defra and its own
annual reports comment on its work and where issues lie. A review of concerns over
drinking water enforcement, for example, led to the extension in the role of the
Inspectorate in 2010 for private water supplies. The Inspectorate has reviewed its work in
the light of better regulation principles (see above).
Transparency and reporting
The Drinking Water Inspectorate publishes detailed annual reports. These reports detail the
compliance of public and private water suppliers across England and Wales. There are also
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reports of incidents and prosecutions. The latest 2011 report of incidents runs to 74 pages,
detailing the incidents, population affected and duration. All were investigated by the
Inspectorate during 2011.
In 2011 the Inspectorate carried out 136 incident investigations. Several of these identified
deficiencies of a sufficiently serious nature to warrant enforcement action to prevent a
recurrence and six cases resulted in prosecution. Since 1997 to 2011 there have been 22
successful prosecutions. Fines imposed ranged from around £2,500 to over £125,000. 25
cautions were issued between 1995 and 2011.
The Inspectorate, as described above, provides detailed responses on inspection activity to
those consumers who have raised complaints. However, individual inspection reports are
not published, but could be requested by the public.
When significant sanctions are applied, the Inspectorate publicises the results, especially for
prosecutions. This highlights the importance of its work with consumers and shames the
business affected.

Effectiveness of the inspection system
In determining effectiveness, one measure is to consider the rate of compliance with the
requirements of the EU Drinking Water Directive. In 2011 in England and Wales the
percentage of the 1.9 million tests of public water supplies taken which complied with the
Directive was 99.96%, i.e. with 0.04% failed to meet one of the chemical or microbiological
standards. For private water supplies 7.2% of 103,143 tests failed to meet drinking water
standards in 2011. For the latter this is an improvement from 2010 and previous years. For
public water supplies the pass rate was similar to 2010, but this has been a levelling off at a
high compliance level from a low compliance rate when the first Directive was introduced.
Compliance is, therefore, high. It is difficult to know how far this reflects the effectiveness of
inspection compared to the investments made by water companies, which is directed by the
decisions of the economic regulator, Ofwat.
In 2011 the EC raised concerns about private water supplies indicating that fewer than 60%
met the microbiological standards in the Drinking Water Directive. It therefore stated that
additional enforcement action was needed. With the new oversight of private water
supplies by the Drinking Water Inspectorate much more action has been taken in the UK on
risk assessment and risk management approaches to improve small water supplies.
Therefore, since the start of 2010 in England and Wales the microbiological failure rate of
private supplies is 10.6% for E. coli, down from the figure of 13.7% reported previously. This
is a trend in the right direction, but more needs to be done. However, the enforcement
framework is in place. During 2011, local authorities also improved the completeness and
accuracy of their private supply records providing the Inspectorate with details of an
additional 4,346 supplies in England bringing the total to 44,079. However nine local
authorities in England that have yet to provide records on private water supplies to the
Inspectorate.
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Box: improving compliance in Northern Ireland502
Drinking water compliance is determined by ‘mean zonal compliance’ based on the
parameters for drinking water quality. Across Northern Ireland about 40,000 samples are
taken each year. In 2004 mean zonal compliance was 98.65% and in 2011 this had risen to
99.83%.
Conclusions
The Drinking Water Inspectorate has been in place for many years. As a result it has become
well known to the water industry and increasingly effective in its enforcement. However,
the gap in enforcement coverage for private water supplies was addressed with new
functions for the Inspectorate in 2010.
Overall, the Inspectorate is a highly effective enforcement authority. It has a long-track
record of enforcement leading to improved compliance. It has highly skilled staff and
sufficient budget and was able to take on its new duties with efficiency savings. It also has a
range of sanctions available and all are used, including prosecutions. Its inspection work is
reactive to respond to incidents, but its experience means that while these are inherently
unpredictable, it can reasonably estimate the resource needs for the year. In any case all
costs associated with inspection work for incidents are fully recovered from the regulated
business (the major water industries). The strong link to research is also a strength
informing its regulatory work and enhancing its international status.
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11.2 UK abstraction of water
Introduction
This case study examines the control framework for abstraction of surface water and
groundwater in England and Wales.
Legislative framework
Abstraction licensing and enforcement is undertaken in England and Wales under the Water
Resources Act 1991 and the Water Act 2003. The latter altered the basis for the control of
abstraction, particularly addressing historical licenses that no longer provided the necessary
degrees of environmental protection. It further paved the way for the control of abstraction
necessary to meet the quantitative requirements of the Water Framework Directive503.
The Water Act 2003 provides a flexible system to regulate and manage water resources and,
if someone abstracts or impounds water without a valid licence, the Environment Agency
(EA) has powers to take remedial action. The Act extended powers of entry for water
resources activities to strengthen the EA’s enforcement and inspection activities. It also
increased the fines that courts could impose for offences from £5,000 to £20,000.
Institutional framework
The primary regulator for water abstraction in England and Wales is the Environment
Agency. It is responsible for most aspects of water management, being the competent
authority for implementing the Water Framework Directive. Within this context it
determines the flows necessary for achieving good ecological status and, therefore,
abstraction management needs to be integrated into these objectives.
The EA issues licences for those that abstract water and undertakes compliance checks on
those licences.
The EA works with others such as Natural England to understand better the flow
requirements for waters in England504. Furthermore, it works with others to provide a less
burdensome and consistent interaction with stakeholders through its ‘Single Voice’
approach whereby regulators provide common messages to those being regulated. Staff in
the EA local offices also work closely with other organisations including local authorities,
and with communities. With regard to water resources management in particular in March
2012, it set up a national drought group to provide a high-level steer on water management
across all the main sectors of water use. The group includes representatives from Defra,
other government departments, water companies, Natural England and other organisations.
The other institution involved in compliance checking of water licenses is the Rural
Payments Agency. This focuses its activities on farms receiving single farm payments, some
503
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of which have abstraction licenses. The RPA and the EA share information on the results of
inspections. Further information on the role and practice of the RPA is given below.
Abstraction licenses in England and Wales
Those abstracting more than 20m3/day of water are required to have a licence. The licence
establishes the limits to abstraction, including seasonal requirements, and requirements,
such as metering and reporting on volumes of water abstracted505.
While licences set standard conditions for abstraction, the EA can also apply ‘hands off flow’
or ‘level conditions’ to abstraction licences506. This has been the case for over 30 years.
These are specific conditions and restrictions to address low flow or drought conditions. In
some cases, the EA can use section 57 of the Water Resources Act 1991, to vary licences to
stop or reduce spray irrigation. These conditions allow the EA to reduce or stop abstraction
when flows at a gauging station, or levels in a borehole, pass a specified threshold. Around
40 per cent of surface water licences and three per cent of groundwater licences contain
these conditions. The conditions use environmental flow indicators to ensure that
abstractions do not cause river flows to fall below the environmental flow indicators and so
meet the objectives of the Water Framework Directive.
The Environment Agency has introduced the Restoring Sustainable Abstraction (RSA)
programme in England and Wales. This aims to find a balance between abstraction from
rivers, reservoirs and groundwater sources, and the needs of the environment (including
Natura 2000 sites and WFD requirements). In order to implement the programme, the EA:




Identifies, investigates and works to solve environmental risks or problems caused by
unsustainable licensed water abstraction.
Considers the level of environmental impact abstractions are causing or could cause.
Works with all abstractors whose abstractions may be having an environmental
impact, to find effective solutions.

The RSA programme has worked with licence holders to prevent and reduce damage to the
environment by modifying abstraction licences, such as by: moving or swapping existing
abstractions, seeking alternative solutions that use water more efficiently and less
harmfully, ensuring only water that is needed is allowed to be taken to remove risks, for
example, to Natura 2000 sites, placing conditions on licences that allow water to be taken at
times when it is least likely to harm the environment, committing licence holders to reduce
abstraction when there are alternative supplies and working with other organisations and
local groups to solve abstraction-related problems. Overall, of the 21,000 abstraction
licences in England and Wales, around 580 licences are part of 260 open RSA schemes.
Many licences do not need changing.
Around half of all licences identified as a potential risk through RSA are used for public
water supply, but this represents around 70 per cent by volume of the licences being
505
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investigated. Overall, public water supply in England and Wales accounts for around 35 per
cent of the volume of (non-tidal) water that is licensed to be abstracted and around 48 per
cent of the volume that is actually taken in England and Wales. Around one per cent of
abstracted water is used for agriculture and spray irrigation. However, around one third of
all licences identified as a potential risk through RSA are used for agriculture. Finally, one
sixth of the licences being investigated are used for industrial, amenity/environmental,
power generation, and other potable uses, i.e. around 25 per cent by volume of the licences
being investigated507. The following table shows the percentage of licences for different
sectors being investigated as part of RSA.
Table 29. Numbers of licences being investigated as part of RSA
Type of use
Public water supply
Agriculture
Industry
Amenity / environmental
Power generation
Other potable uses
Other

England (% approx)
51
31
6
5
2
1
3

Wales (% approx)
43
36
8
1
9
0
2

The RSA programme has resulted in the return of around 55 billion litres of water per year
to the environment in England and Wales - equivalent to the annual domestic water use of
around 850,000 people. It has also reduced the size of many licences beyond the actual
amount taken. By April 2012 16 licences had been changed compulsorily by section 52 of
the Water Resources Act 1991, while 76 licences changed voluntarily by abstractors under
section 51 of the Water Resources Act 1991.
It is also important to note that in England and Wales there is a system of water rights
trading508, which is unusual in the EU (Spain also has such a system). Water rights trading is
the transfer of rights to abstract water from one person to another. The transferred rights
are set out in a new abstraction licence. If an operator already has an abstraction licence,
they can sell the rights to some, or all of that water. If they need a licence to abstract water,
but no new licences are available, they can buy the rights to abstract water currently held
under someone else's licence. As trading will involve a change in the specific location of the
abstraction and possibly a change in what the water is used for, the EA needs to approve
this through granting a new licence or varying an existing one. The varied or new licences
are enforced in the same way as other licences.
Strategic planning for compliance control
The strategic planning for abstraction control is an integrated process between catchment
management, licencing and enforcement. The EA adopted the Streamlining Abstraction
507
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Processes (SAP) to manage the allocation of permitting resources for issuing extra
abstraction licenses required as a result of the Water Act 2003. This is a risk-based
permitting approach and a risk-based compliance assessment. Very low risk licence
applications receive standard licence conditions, whereas other higher risk applications
require specific licence conditions. The assessment of risk includes the evaluation of
information from aquifer balances data and Catchment Abstraction Management Strategy
(CAMS) information on pressures on water availability. The compliance assessment
approach is flexible, changing in response to drought or wet conditions. The EA has been
deregulating, on a risk basis, some 23,000 abstraction licences (46 per cent of the total
Water Resources licences in 2003) that were of low impact, at <20 m3/day, as set by riskbased legislation in the Water Act 2003. In these cases, compliance assessment activities
ceased.
For enforcement activities, the risk-based approach involves targeting inspection according
to licences graded according to the following categories509:






Highly critical – generally the most important and potentially damaging licences,
such as a licence that requires positive action by the operator (e.g. large Water
Company licences), can be inspected more than once a year depending on the
season, etc. There is no fixed limit on the number of visits. This group includes a few
spray irrigation licences.
Critical – such as spray irrigation where water is abstracted in the summer when
flows are lower and also there is a need for good measurement as 50 per cent of the
licence annual charges could be payable on the volume abstracted. They are visited
once a year.
Less critical –visited on average once every 5 years.

It is important to note that the EA’s corporate plan510 specifically has targets to address
unsustainable abstraction licences. The following table sets out these targets. Much of this
may be delivered through the licensing process, but enforcement action is also needed to
make these improvements. For such targets the EA has to report on how well it has met
these targets to government and stakeholders/public.
Table 30. Targets in the EA Corporate Plan 2011-15.
Measures
Number of licences that become
environmentally sustainable (delivery
actions)
Number of schemes completing
investigations and option appraisal
stages (scheme decisions)

2010/11
Forecast
36

54

2011/12
Planned
38

34

509

2012/13
Planned
46

38

2013/14
Planned
44

64

2014/15
Planned
160

60

EA. Enforcement and sanctions guidance. January 2011 and EA. Enforcement and sanctions statement.
January 2011.
510
EA. Corporate Plan 2011-15.
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The EA has a published enforcement policy (see above). It states that ‘the aim of
enforcement is to make sure business and industry take appropriate action to protect the
environment, make sure regulations [...] are complied with and secure better outcomes for
the environment, people and business.’ It may decide to enforce when any of the following
occur: an incident; breach of the conditions of a permitted activity; non-compliance with
legislation. The objective of the EA’s enforcement activity is ‘outcome-based’. The following
outcomes are the EA’s priorities: stop offending; restore and/or remediate; bring under
regulatory control; punish and/or deter.
Inspections of compliance with abstraction licences
The Environment Agency carries out on-site inspections and checks abstraction returns from
those with licences. It takes a risk-based approach to inspections based on the sensitivity of
a water source and the potential for damage. In particular, it inspects where there is a high
potential for damage to the environment or where there is a poor compliance history.
Typically inspection is focused on the following:





Where the EA has imposed hands off flow conditions or section 57 irrigation bans.
This happens when there is a drought and drought plans contain information about
compliance.
Checks will be increased during a drought.
In response to incidents, such as reports of low flows.
If the EA detects over-abstraction or other non-compliance through returns from
those undertaking abstraction.

The primary reason for inspection is to check compliance with the conditions in the
abstraction licence. However, visits will also use the opportunity to give advice and guidance
to help with compliance. To assist with this the EA has published guidance - 'top tips for
complying with your water abstraction licence.'511 The EA can give advice about how the
operator can save water, whether a water meter is installed and measuring accurately, and
answer any other questions about the licence.
The action the EA takes when it finds a breach or offence depends on the individual
circumstances of the case. The actions range from giving corrective advice and guidance to,
potentially, prosecution in the most serious cases. The EA’s priority is to help the licence
holder to do the right thing, and make this part of their normal practice.
The EA uses different enforcement options to achieve environmental outcomes to stop
offending, restore/remediate damage, bring abstraction under regulatory control and
punish/deter if necessary. The response is specific to the individual circumstances of each
case and is based on the public interest factors set out in Enforcement and Sanctions
Guidance512. The enforcement options include criminal sanctions (warnings, formal cautions
and prosecution, with fines up to £20,000 in a magistrates court) and can also include civil
511
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sanctions. The latter have been available since 4 January 2011513. The financial penalties are
paid to the Treasury, not the Environment Agency. The range of sanctions available and
used is set out further below.

Cross compliance and inspection
Inspections are also made by the Rural Payments Agency. The RPA examines a range of
issues including how farmers meet their cross compliance requirements including Good
Agricultural and Environmental Condition 18 (GAEC18) on abstraction. This requires that
farmers holding an abstraction licence for irrigation must meet all the conditions in the
licence to continue receiving your full payment for agricultural support.
Under EU CAP legislation, annual cross compliance inspections must take place for:



at least 1% of farmers submitting applications to the Single Payment Scheme and
other direct payments; and
at least 1% of farmers that entered into new commitments under relevant rural
development schemes from 1 January 2007.

Inspections are selected by a combination of a risk based assessment and a random
element. Cross compliance inspections are likely to be unannounced, but if notified, it is
likely to be less than 48 hours before the inspection. A cross compliance inspection may be
carried out by one or more inspectors and farms may be inspected more than once during
the year. The RPA checks compliance with the abstraction licence when they inspect farms.
Furthermore, the EA reports breaches of irrigation licences from its inspections to the RPA.
The following paragraphs are from the RPA’s statement of the processes of inspection.
At the start of the inspection, the inspector will explain what is involved. After the
inspection, they will explain what they found during the inspection. The inspector may take
as evidence, where required, photographs and/or other evidence to support both
compliance and non-compliance. The inspector will not be in a position to confirm any
applicable payment reduction levels at this stage.
The inspector will fill in a full written report detailing the results of the inspection. This is
sent to RPA in its role as paying agency. RPA will assess all of the inspection findings and
may carry out validation on them. RPA will then decide if payments are to be reduced and
how much they will be reduced by. If breaches are found, farmers will be informed within 3
months from the date of the inspection.
With regard to abstraction licences, the inspector will check that the farmer is meeting the
conditions in the abstraction. To do this, they will usually need to read the water meter,
check the meter calibration certificate, see where the farmer takes the water from and
where it is used. If the farmer is abstracting water during the inspection and the licence has
a Locally Prescribed Flow condition, the inspector may take a flow reading.
513
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The RPA decides whether to reduce the single payment or issue a warning letter. If the RPA
reduces the payment, the EA will not usually impose a civil sanction financial penalty as well,
unless the farmer has made a significant financial gain from non compliance.
Follow-up: use of sanctions by the EA
There are different offences available related to abstraction licence offences514. Some are
administrative (e.g. failing to report on licence operation). Offences relating to abstraction
(e.g. operating without a licence or not according to conditions of a licence, etc.) can result
in a range of possible criminal sanctions: warning, formal caution, prosecution, but not a
fixed penalty notice. These are described in the following table. The EA can also use full
range of civil sanctions for offences which occurred after 6 April 2010 in England and 15 July
2010 in Wales. These are set out in a subsequent table.
Table 31. The criminal sanctions available for offences relevant to abstraction (source: EA,
2011515)
Warnings

Formal caution

Prosecution

A warning is a written notification where the EA believes an offence has been committed.
The notification can be either a warning letter; or a site warning that is normally issued
on-site or otherwise as a result of a compliance visit to a permitted site or activity. It will
be recorded and may, in the event of further non-compliance, influence subsequent
choice of sanction.
A formal caution is the written acceptance by an offender that he has committed an
offence and may only be used where a prosecution could properly have been brought. It
differs from a formal warning, which is simply a record and warning about an offence that
has been or may be committed. The formal caution is a formal recorded criminal sanction
which will be produced in court if there is further offending. It differs from the imposition
of a civil sanction as the circumstances which led to the offence have been considered to
be appropriate for a prosecution and, indeed, a repetition of similar offending would be
likely to lead to such a response. Formal cautions are intended to be a specific deterrent
to an offender and are suitable for cases where, although a prosecution could be initiated,
other factors mitigate against this. Where a formal caution is not accepted the EA will
normally prosecute for the original offence.
The sanction of prosecution is available for all criminal offences by law and can result in
imprisonment and fines. Where the EA decides that a criminal sanction is appropriate it
will assess the case in accordance with the requirements of the Code for Crown
Prosecutors before commencing a prosecution and determine whether there is sufficient
evidence and be satisfied that the prosecution is in the public interest.

The Code for Crown Prosecutors requires the EA to apply for compensation and ancillary
orders, such as anti-social behaviour orders and confiscation orders, in all appropriate cases.
Ancillary orders that a court may make following a conviction that are possibly relevant to
an offence related to abstraction include:


514
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anti-social behaviour orders;
forfeiture of equipment used to commit the offence;
disqualification from driving;
compensation; and
vehicle seizure.

Table 32. Civil sanctions available to the EA (Source: EA, 2011 as above)
Fixed Monetary
Penalties
(FMPs)

Variable
Monetary
Penalties
(VMPs)

Compliance
Notices

Restoration
Notices

Stop Notices

Enforcement
Undertakings

These are fixed penalties most suitable for offences with minor or no direct environmental
impact, such as paperwork and administration offences. They are most appropriate where
advice and guidance has failed to secure the necessary improvements. Fixed Monetary
Penalties are set at £300 for business and £100 for individuals, with discounts for early
payment. They may be used for offences where a low-level monetary penalty is more likely to
change the offender’s behaviour and encourage future compliance for example because advice
and guidance has failed. They can be issued for minor offences that need some kind of
enforcement action but which, depending on the public interest factors, may not be serious
enough to warrant a prosecution.
These are monetary penalties which can be imposed directly for more serious offences and are
determined using a published methodology. VMPs may be used instead of criminal sanctions
for offences where imposing a financial penalty may change offender behaviour and deter
others and/or lead to faster resolution. A VMP may enable the recipient to offer a Third Party
Undertaking to make restitution to adversely affected third parties, including local
communities. VMPs will also be used to remove an identifiable financial gain or saving resulting
from the non-compliance. VMPs may be used where there is evidence of negligence and
mismanagement.
These require the offender to come back into compliance. They may be used in a case where
the offender has previously been in compliance with a requirement, such as regularly
submitting returns, but is currently not fulfilling their obligations. The notice should ensure that
the offender takes action to stop the non-compliance, addresses the underlying causes and
comes back into compliance. They may be used where previous advice or guidance to
encourage compliance has not been followed and a formal notice has become necessary to
ensure compliance. They can be combined with a Variable Monetary Penalty and a Restoration
Notice.
These require the offender to take steps to put right any damage caused as a result of the noncompliance and address any harm. These notices can be used where damage has been caused
to the environment and the action and work needed to address the damage can be identified
and carried out by the offender. They can be combined with a Variable Monetary Penalty and a
Compliance Notice.
A Stop Notice can be used:
 to immediately stop an activity that is causing, or presents a significant risk of causing,
serious harm to human health or the environment and where a specified offence is being,
or is likely to be, committed;
 to immediately stop an activity that is likely to be carried on that will cause, or will present
a significant risk of causing, serious harm to human health or the environment, and the
activity likely to be carried on involves or will be likely to involve a specified offence being
committed.
These are legally binding voluntary agreements offered by those who may have committed an
offence and accepted by the EA. An Enforcement Undertaking can be accepted from a person
where there are reasonable grounds to suspect that a specified offence has been committed.
They will only be accepted where the EA has sufficient confidence that its terms will be
delivered. It is unlikely to accept an Enforcement Undertaking where it has already decided
that a prosecution is required or when it is already in discussion as to the level of a Variable
Monetary Penalty. The terms of the Enforcement Undertaking will normally contain an
element of restoration as well as steps to ensure future compliance such as long-term
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investment in environmental management systems. Enforcement Undertakings should
encourage legitimate business operators to make amends, come into compliance and prevent
recurrence.

Capacity
On 31 March 2012 the EA had 11,471 permanent employees and the annual budget in 20112012 was over £1.1 billion516. However, as noted below, it is not possible to identify exactly
the resources directed at enforcement of abstraction licences. The EA has teams based in
offices across England and Wales.
The EA spends over £100 million a year on managing water resources517. The entire cost of
this is funded by the licence fees for abstraction licenses – this is part of the EA’s
requirement in law for cost recovery. Licence holders do not pay for inspection activity
itself, but the activity is funded indirectly by the budget generated from the licence
applications. Currently the EA get £136m/year from abstraction licences and its corporate
plan states that this will remain stable for the next few years.
Overall, the costs to the EA for water resource management include a wide range of
activities, including:








Collecting and analysing data from the network of 14,300 river, rainfall and
groundwater monitoring stations;
Improving, developing and maintaining the monitoring network;
Issuing and updating licences;
Drawing up Catchment Abstraction Management Strategies (CAMS);
Augmenting river flow;
Technical assessments, including modelling, associated with the above activities.
Inspection and enforcement activity.

The EA manages water resources through integrated operational teams located in its local
offices. The teams include the following:






516
517

Hydrometric teams, who provide the data on river flows, rainfall, and groundwater
levels.
Hydrology and hydrogeology teams, who analyse hydrometric data and advise on
the extent to which a new abstraction would alter patterns of flow.
Fisheries and ecological specialists, who advise on the potential effect of a new
abstraction on the water environment, and whether mitigation or adaptation might
be required.
Compliance monitoring teams, who inspect abstractions, including verification of
self-monitoring by the abstraction licence holders.
Water Resources Regulatory teams, who determine applications for new/changed
licences.

EA. Corporate Plan 2011-15 and EA. Annual Report and Accounts 2011-2012.
National Audit Office. Efficiency in water resource management. 2005.
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Other teams, such as legal and finance staff, etc.

The National Audit Office in 2005 stated that the EA ‘does not have detailed central records
of how many people it employs on these tasks’. This is still the case. The NAO estimated that
the total available front line staff for water resources work was 1,007. The overwhelming
majority of these were in the operational teams concerned with licensing and control.
It is important to note that enforcement staff are in highly specialised teams with detailed
specialisms necessary to understand the hydrology of abstractions and their impacts on the
environment. Thus the quality of staff is high. Furthermore, the EA maintains a strong
continuing training programme.
Effectiveness of inspection
EA use of sanctions
Between 1998-99 and 2003-04, there were 104 prosecutions for non-compliance with
abstraction and impounding licences518. A further 114 formal cautions were issued, with
warning letters sent in another 1,285 cases. From April 2010 to the present, there have
been 10 cases – all either court cases or cautions. Data on the use of sanctions is published
by the EA. On abstraction there is as yet no published use of civil sanctions. For example, in
the first year of use of civil sanctions (2011-2012) businesses entered into 81 enforcement
undertakings. However, the majority of these were for packaging waste offences. In total,
businesses agreed to pay over £850,000 to environmental charities or projects as a result of
this new approach (source: EA website519).
Cross-compliance inspection results
The latest published data on cross compliance inspections is for 2011 (source: RPA
website520). With regard to inspection results for GAEC 18, the most common failures found
during the 2011 inspection regime were because the farmer had failed to adhere to the
conditions of their water abstraction licence and also failure to submit a record of the
volumes of water abstracted under the licence or failure to submit annual abstraction
returns. The following table provides details of the number of compliance failures for GAEC
18 and for all SMR/GAEC conditions under cross compliance together with the percentage
of payment reductions applied. It shows that some farmers are found to not comply with
their abstraction licences and these normally result in low reductions in payments.
However, such failures are less frequent than other cross compliance requirements.
Table 33. The number of compliance failures for GAEC 18 and for all SMR/GAEC conditions
under cross compliance together with the percentage of payment reductions applied
(Source: RPA).

518

National Audit Office. Efficiency in water resource management. 2005.
http://www.environment-agency.gov.uk/business/regulation/116844.aspx
520
http://rpa.defra.gov.uk/crosscompliance/inspectionstatistics
519
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GAEC

GAEC
18
Total
for
all
SMR
and
GAEC

1%
Cross
Compliance
Inspections
(No. failed)
4

Standalone
Inspections
(No. failed)

WL

1%

2%

Reduction Applied
3%
4%
5%

33

23

12

0

1

0

0

396

1650

170

555

0

746

9

366

>5%
to
15%
0
132

>15%

Total
failures
found

1

37

68

2046

It is extremely difficult to determine the effectiveness of inspection521. Indeed, the EA has
been undertaking work to try to understand this issue more generally across its
enforcement action. With regard to abstraction, the issue is further complicated by the
radical changes to licensing resulting from the Water Act 2003 and the EA’s Restoring
Sustainable Abstraction programme – which has resulted in reductions in water abstracted
and a better targeted risk-based approach to licensing and enforcement. Which elements
deliver results is not possible to determine. Furthermore, the EA is improving its
understanding of the links between abstraction, flows and the objectives of the Water
Framework Directive and how far enforcement action contributes to this. This is an on-going
process.
Other
In 2009 the EA commissioned a study to examine how well it could understand the
effectiveness of its regulatory activity522. This included interviews with 11 operators of
abstraction licences. The following table presents their responses to the questions posed on
the regulatory regime and its effectiveness. Overall, the responses indicate that the regime
is effective, including views on the expertise of the regulatory, its targeting of inspections
and role of sanctions. Only in considering the issue of potential falsification of records and
their detection do the responses appear negative.

521

National Audit Office. Effective inspection and enforcement: implementing the Hampton vision in the
Environment Agency. 2008.
522
EA. Investigating the effectiveness of compliance assessment activities. Science Report: SC040042/SR. 2005.
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Table 34. Responses to a survey undertaken for the EA in 2009 examining the views of
operators to compliance and enforcement of regulations for abstraction licences.
Question

Abstraction
licence (11)
Are you aware of the Regulations?
All ‘yes’
Do you have access to a copy of or know where to source a copy of the 10 ‘yes’, 1 ‘no’
Regulation?
Do you know if there is any guidance available to support the ‘Most’ aware
Regulation?
Do you find the language of the Regulation easy to understand?
Four ‘No’
Are you clear what aspect of the Regulation applies to your company?
10 ‘yes’, 1 ‘no’
Do you understand what the Regulation is trying to do (its objective)?
2 ‘No’
Do you consider complying with the Regulation to be overly burdensome Most ‘no’
on company time?
Do you think that breaking the rules would reduce the financial burden 8 ‘no’
of the Regulation? (Consider cost and benefit of violation but out with
enforcement costs)
Do you think that breaking the rules would reduce the burden on 10 ‘no’
company time? (Consider cost and benefit of violation but out with
enforcement costs)
Do you believe that complying with the regulations has benefits?
All ‘yes’
Do you believe that non-compliance with the regulation will lead to 8 ‘no’
resource efficiency, economic and competitive disadvantages?
Do you believe that complying with the Regulations enhances the 9 ‘yes’
Company’s reputation?
Do you think that complying with the rules could create any other social 8 ‘yes’
advantages?
Do you believe the regulation is being implemented correctly?
7 ‘yes’, 3 ‘no’
Do you regard the implementation rules of the regulation to be 9 ‘yes’
practical?
Does your company have a good compliance record?
All ‘yes’
Do you generally have respect for authority?
10 ‘yes’ (1 no
answer)
Do you respect the judgement of those responsible within the EA for 8 ‘yes’, 2 ‘no’
enforcement of regulation?
Do you believe there is a strong likelihood of records relating to the Strong ‘yes’
Regulation being inspected?
Do you see a records inspection as a significant risk to your company?
10 ‘yes’, 1 no
answer
Do you believe there is a strong likelihood of a site inspection relating to Strong ‘yes’
the Regulation?
Do you see a site inspection as a significant risk to your company?
All ‘no’
Is all of your relevant data checked during a records inspection?
10 ‘yes’, 1 ‘no’
Do the records provide sufficient information to demonstrate non- 2 ‘yes’, 5 ‘no, 4
compliance with the Regulation?
no answer
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Would it be easy for inspectors to detect violations?

6 ‘yes’, 2 ‘no’,
3 no answer
Do you think it would be difficult to falsify records?
Trend to ‘no’
Do you think there is a strong likelihood of falsified records being 7 ‘no’
detected during a records inspection?
Is everything of relevance on-site checked in a site inspection?
Tend to ‘yes’
Do you think site inspections provide sufficient information to Generally
demonstrate compliance with the Regulation?
‘yes’, but 4 no
answer
Do you think that organisations that have a history of breaching the Over half ‘yes’
Regulation are inspected more frequently than those who comply with
the rules?
Do you think that targeted inspections find more offenders than random 8 ‘yes’, 3 ‘no’
inspections?
Do you think that the Environment Agency is capable of identifying the 6 ‘yes’, 3 ‘no
likeliest offenders?
answer
Once a violation has been detected, do you think the EA is likely to 8 ‘yes’
instigate enforcement action?
Do you think it is easy for the Environment Agency to prove a violation 8 ‘yes’
has occurred?
Do you think that the risk of a sanction in a court of law is high?
5 ‘yes’
Do you know what sanction you would face in the event of a violation of 8 ‘no’
this Regulation?
Do you regard the sanctions of the Regulation as severe?
6 no answer
Would you say that sanctions are imposed quickly?
No trend
Would the enforcement of a sanction have any disadvantages for your 8 ‘yes’
company as a whole?
Does the enforcement of a sanction have any disadvantages for the 7 ‘yes’
individual responsible for the breach?
Would it be a concern if you were sanctioned and this information was All ‘yes’
made public?
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11.3 UK landspreading of fertilisers and farm infrastructure
Introduction
This case study focuses on landspreading and also farm infrastructure in relation to
implementing the Nitrates Directive in England. However, there is also some additional bestpractice information from Scotland which has adopted a more institutionally integrated
approach to farm inspections.
The UK has not had a good track record in the implementation of the Nitrates Directive and
has been found to be non-compliant by the ECJ, requiring additional implementation. For
example, in 2002 about 55% of England’s land surface was designated as an NVZ. In 2009
this was extended to 68%. However, this has been on the issue of national interpretation of
the requirements of the Directive.
The focus for water pollution has historically been on point sources rather than diffuse.
However, the analysis required under the Water Framework Directive of pressures affecting
water status has shown that 30% of water bodies (1,726 water bodies) are failing to achieve
Good Ecological Status because of diffuse pollution523, so that more effective measures and
enforcement are needed.
Legislative framework
The regulations that implement the Nitrates Directive in England are the Nitrate Pollution
Prevention Regulations 2008. These came into force on 1 January 2009. New regulations
reflecting the revised NVZs will replace them from around mid-May 2013 following the NVZ
review of 2012 and appeals process. If a farmer will be in an NVZ for the first time from
March 2013, they will need to comply with the same rules as those in existing NVZs, except
that they will have until autumn 2015 to comply with the closed periods and to put slurry
storage in place
Statutory Instrument 2009/3365, SI 2010/2941 and SI 2012/66 set out the cross compliance
requirements. On 1 January 2012 a new cross compliance regulation to protect water from
pollution by fertilisers and manures was introduced (GAEC19).
The Control of Pollution (Silage, Slurry and Agricultural Fuel Oil) Regulations 1991 (amended
1997) provide the EA with powers to require farmers to improve the facilities for storing
these substances where there was a significant risk of pollution. These regulations were
remade in April 2010.
Institutional framework
The Environment Agency (EA) is the public authority responsible for inspection on farms of
requirements relating to landspreading and farm infrastructure to implement the Nitrates
Directive. However, given the link to cross-compliance, the Rural Payments Agency is also
523

NAO. Tackling diffuse water pollution in England. 2010.

331

involved with regard to follow-up action through making changes to single farm payments in
the light of cases of non-compliance.
The EA is the competent authority for implementing the Water Framework Directive (WFD)
and for many areas of pollution control. It has, therefore, its enforcement role for the
Nitrates Directive set within the context of the wider work areas of river basin management,
including assessment of the pressures (including diffuse pollution) on water bodies.
Scotland has adopted ‘Scotland’s Environment and Rural Services’ (SEARS) as a partnership
between relevant public bodies aiming to improve the experience among land managers by
working together to provide an efficient and effective authorisation and inspection service.
Scotland is not the focus of this case, but it is a good practice example and is described in
the following box.

Scotland’s Environment and Rural Services (SEARS)524
The eight public bodies which are partners of SEARS are:









Animal Health and Veterinary Laboratories Agency (AHVLA)
Cairngorms National Park Authority (CNPA)
Crofters Commission
Forestry Commission Scotland (FCS)
Loch Lomond and The Trossachs National Park Authority (LLTNPA)
Scottish Environment Protection Agency (SEPA)
Scottish Government Rural Payments and Inspections Directorate (SGRPID)
Scottish Natural Heritage (SNH)

For the purposes of this case study, these partners involve those directly involved in
inspection for environmental protection on farms (including SEPA, SNH and the rural
payments authority).
SEARS was launched in 2008 and its aim is a one stop shop for farmers, including ensuring
that on farm inspections by one authority address the concerns of other authorities – thus
minimising the number of inspections. Thus the number of inspections was reduced by
3,016 in 2010-11, bringing the total reduction to 8,012 in the three years since the launch of
SEARS in 2008. This represents a total reduction of about one sixth of the inspection burden.
The responsibility for enforcement action still rests with the designated competent
authority – so when an inspector from a partner authority identifies a case of noncompliance, this is referred to the organisation responsible, for them to take follow-up
action.
The implementation of the WFD in Scotland resulted in major regulatory changes. Three
levels of regulatory control were introduced:

524

Scottish Government. SEARS Annual Review 2010-11. September 2012.

332





General Binding Rules involving predefined statutory rules which must be adhered to
for the lowest risk activities. No prior authorisation is required;
Registrations for small ‘low risk’ activities which may lead to cumulative impacts.
These are subject to a quick prior authorisation process resulting in the issue of a
very simple form of authorisation; and,
Licenses for the bigger and highest risk activities. These involve a prior authorisation
process with a longer determination time involving consultation with the public and
interest parties, site-specific risk assessment and in many cases site-specific
conditions.

The inspection regime is risk-based focusing on the levels of risk identified in the
authorisation process.
In order to achieve this SEARs partners undertake joint training. This not only includes staff
from organisations which might be expected to include diffuse pollution, for example, in
their work areas. Thus training of 156 FCS staff has included training on diffuse pollution
regulations. SGRPID staff were trained in undertaking SEPA’s Controlled Activities Regulation
(CAR) and General Binding Rules (GBR) Inspections during land-based inspections Thus a
wide range of inspection staff from different organisations can inspect for landspreading
and farm infrastructure issues.
SEARS also provides a single focus for advice to farmers. This is not only delivered through
joint publicity and information, but SEARS is developing ‘rural hubs’ as offices on the partner
organisations which can provide advice across all rural issues.
SEARS has other benefits. In research conducted early in the operation of SEARS, rural land
managers consistently estimated that they spent around 1.83 hours a week on average
completing paperwork for SEARS organisations. By 2010, respondents reported an
estimated 11.4% reduction in the time they spent on paperwork generated by the SEARS
partners. That estimate is the annual equivalent of 200,000 hours freed. Stakeholder
surveys have also consistently expressed very high levels of satisfaction with SEARS. In 2010
the Scottish Government commissioned a study525 using the Standard Cost Model (used to
assess regulatory burdens within the EU) to determine the burden changes within SEARS.
Unfortunately, the research concluded that ‘challenging to measure the range of benefits
arising from SEARS as they are a mixture of collaboration, efficiency, perception and
reduced burden benefits which the SCM methodology was unable to measure. While some
of these benefits could potentially be measured using a full cost-benefit analysis, there are
concerns that effort of such an exercise might be disproportionate to the benefits.’
The table on the following page gives the results on the number of inspections and breaches
of SMRs from 2008-2011. It shows difference between the SMRs. However, for NVZs it
demonstrates that while the number of inspections has significantly declined, the number of
breaches identified has increased.

525

Scottish Government. Using the Standard Cost Model to Measure Administrative Burden: A Pilot Using
Scotland’s Environmental and Rural Services (SEARS) as a Case Study. 2010.
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Table 35. Number of inspections and SMR breaches for three SMRs in Scotland 2008-2011.
2008

SMR2 - Protection of
groundwater against pollution
SMR3 - The use of sewage
sludge in agriculture
SMR4 - Protection of water in
NVZs

2009

2010

2011

No of envt SMR
breaches

No
of
Inspections

Breach
as
%
insp.

No of
envt SMR
breaches

No
of
Inspections

Breach
as
%
insp.

No of
envt SMR
breaches

No
of
Inspections

Breach
as
%
insp.

No of
envt SMR
breaches

No
of
Inspections

Breach
as
%
insp.

37

769

4.8%

13

505

2.6%

8

362

2.2%

5

132

3.8%

0

6

0.0%

0

71

0.0%

1

5

20.0%

0

4

0.0%

4

134

3.0%

2

136

1.5%

5

78

6.4%

17

90

18.9%
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Inspection planning
The EA uses risk-based inspection planning (see enforcement policy information in the
section on abstraction control above) to guide much of its enforcement work (as does the
RPA). The section below on effectiveness shows that the EA does have issues linking
enforcement work to particular diffuse pollution problems (which would be needed for
some risk assessment criteria). However, it does have full responsibility for water
management, making it best placed for such assessment.
However, the following section shows that the number of inspections being undertaken by
the EA has reduced to the minimum allowed for under EU law, i.e. to 1%. This suggests that
the impact of budget pressure and to reduce burdens on agriculture might be driving
inspection efforts.
Inspections
At the start of the inspection, the inspector will explain what is involved and provide a clear
explanation of why they are there and explain how they will carry out the inspection and
how long it will take. On leaving the farm the inspector will explain what they found. They
may take as evidence, where required, photographs and/or other evidence to support both
compliance and non-compliance.
If a farm is in a Nitrate Vulnerable Zone the inspector will inspect:




storage structures;
field activities; and
temporary field solid manure storage.

If the farm is not in a Nitrate Vulnerable Zone, the inspector will check field activities to
check compliance with the No spread zones (GAEC 19). The inspector examines the farmer’s
records - electronic and/or paper. Within an NVZ, records inspected include (RPA, 2012):









the size of the farm;
projected livestock numbers and nitrogen production and loading calculations;
actual livestock numbers and manure production and slurry storage calculations;
organic manure spreading risk map;
locations of temporary field manure storage sites and dates used;
nitrogen spreading four stage plan; and
field records recording when and where nitrogen fertiliser is spread, and if necessary
the nitrogen max calculation.
records of imports/exports of livestock manures.

The ‘control report form’ is used by inspectors to record the findings of the inspection. A
copy of the form is given to the farmer. For each SMR/GAEC area which is not compliant the
inspector will complete a form. This records the assessment indicators, which are: the intent
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(whether the non-compliance was due to negligence or was committed intentionally), the
extent of the effect of the breach (whether it is limited to the farm or has an “off-farm”
effect), the severity of the breach, whether the breach is permanent or rectifiable and if this
breach has occurred previously. This is used to determine whether or not payments should
be reduced. Where non-compliance is found, the seriousness of the breach will be assessed
by the inspector with regard to the criteria set out in EU Regulations, i.e. severity,
permanence and repetition. Inspectors are also required to assess whether the breach
occurred as a result of the farmer’s negligence or was caused intentionally. To help farmers
through the process of inspections and explain is looked for during an inspection, RPA has
published extensive Cross Compliance Verifiable Standards for England that its inspectors
use526.
The number of inspections undertaken by the EA has changed. Under cross-compliance
rules, in England and Wales the 1% inspection requirement of farms receiving single farm
payments means that 1,100 farms should be inspected as a minimum. In 2009 the Agency
carried out almost 3,620 inspections of farms, of which 2,725 assessed compliance with the
Nitrates Directive. Therefore, the EA inspected over 1,600 more farms than required under
cross-compliance rules. However, since 2010 the EA has reduced the number of inspections
undertaken to 1,100 farms, i.e. the minimum required under cross-compliance.
The following table provides information on the number of inspections undertaken on farms
by different government bodies for different reasons. Note that this is for all purposes
(hence the numbers for the EA are larger, including inspections for farm IED installations, for
example), but shows that while the EA inspections are a significant number, farmers receive
more visits for other purposes. The NAO concluded that the total cost of all regulation
amounted to about 10% of an average farm’s net profit.
Table 36. Inspections and other visits undertaken on farms (source: NAO 2012527).
Institution

Planned
inspection

Investigate
complaint

Investigate
Disease
potential surveillance
disease
outbreak

Provide
advice

Total

Animal Health and
Veterinary
Laboratories
Agency
Local authorities
(trading standards)
Rural Payments
Agency
Natural England
Environment
Agency
Food and

7,640

630

3,830

57,540

0

69,640

10,040

3,280

0

0

-

13,320

11,340

240

0

0

0

11,580

860
4,490

80
750

0
0

0
0

9,960
-

10,900
5,240

0

0

0

0

2,500

2,500

526

RPA. Guidance For Cross Compliance Inspectors (2012). Guidelines for classifying the seriousness of cross
compliance failures. Pp 1-5.
527
NAO. Streamlining farm oversight. 2012. Pp. 22.
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Environment
Research Agency
Health and Safety
Executive
Veterinary
Medicines
Directorate
Total

500

70

0

0

-

570

250

0

0

0

0

250

35,120

5,050

3,830

57,540

12,460

114,000

The NAO 2010 examination of the EA’s inspection system528 concluded that it ‘does not have
a single integrated system that accurately records all its regulatory inspection activities, and
is unable to produce accurate records of these’ as the records are incomplete and
dispersed.
An improved risk-based approach to farm inspection was introduced in 2008. Risk factors
used to select farms include location, emissions levels, pollution potential, and operator
performance.
The EA does not have full access to Defra’s data on individual farms. According to the NAO,
Defra explains this as a confidentiality issue, but the EA stated that its staff can spend up to
45 minutes during each inspection collecting data that Defra already holds. The NAO
concluded that this ‘is a waste of Agency resources and a source of annoyance to farmers
who assume that this information is already shared’. The NAO also noted that there are data
compatibility issues between the EA and Natural England.
Raising awareness
The RPA works with farmers on raising awareness on cross compliance generally. The EA
works with individual farmers during visits. It has also developed the England Catchment
Sensitive Farming Delivery Initiative (with Natural England), which seeks to improve farmers’
environmental performance in a proactive way. This has made some improvements, but
much awareness raising remains to be done. Defra also oversees a £2.1 billion
Environmental Stewardship Initiative. Over 70% of agreements under the Initiative include
options that can improve water quality, but very few have this as a primary goal. However,
it does provide an additional platform for awareness raising.
Whole farm approach
Defra, in partnership with the Environment Agency, The Rural Payments Agency and Natural
England, established the ‘Whole Farm Approach’ to streamline reporting and support
inspections. It is an electronic system which enables farmers to log in and receive tailored
advice about their farms. It also provides information before inspection takes place to the
relevant authorities so that inspections can be better targeted and more efficient.

528

NAO. Tackling diffuse water pollution in England. 2010.
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The online Cross Compliance Self-Assessment Tool
The online Cross Compliance Self-Assessment Tool (CCSAT) enables farmers to quickly and
easily assess their current farming practices against both the GAECs and the SMRs. The
CCSAT provides an action plan, a checklist, tailored advice and guidance and further
information. The CCSAT requires a login and initial asks a series of ‘shaping questions’ to
tailor the cross compliance standards specifically to the farm. It also retrieves all saved data.
CCSAT develops an action plan and checklist for the farm and highlights areas to think about
improving practice on the farm. This tool allows all farmers to obtained tailored advice for
their farm which is simply not possible to do in person given the number of inspectors and
the number of farms.
Scotland
Building on the SEARS approach in Scotland, a national campaign has been developed on
diffuse pollution, integration inspection into a coherent management framework. This is
described in the following box.
Box: National Campaign in Scotland on diffuse pollution529
In Scotland SEPA has developed a national campaign to mitigate diffuse pollution in Scotland and its
primary focus is on compliance with General Binding Rules for diffuse pollution control. The national
campaign is based on awareness raising and site inspections by SEARS partners to check statuary
requirements of practice are being adopted. The campaign requires a detailed assessment of
stakeholders to help target information and enforcement. The national inspection programme relies
on SEPA providing training for SEARS partners. It is overseen by the Diffuse Pollution Management
Advisory Group. The following figure from SEPA illustrates the campaign and shows the role of
inspection in delivering objectives as well as informing the awareness raising activities in an iterative
manner.

529

SEPA. Rural diffuse pollution plan for Scotland.
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Follow-up: Sanctions
In addition to farms losing single farm payments for non-compliance with cross-compliance,
the EA has a number of other sanctions it can use for enforcement action, including antipollution works notices and direct prosecution for pollution. The NAO surveyed EA staff and
reported that 74% per cent of operational staff and 80% of managerial staff felt that the EA
should take more enforcement action against those causing diffuse pollution 530. Thus the
NAO concluded that the sanctions do not ‘in their current form appear very effective at
tackling diffuse pollution’.
For example, the Water Resources Act 1991 gives the EA power to prosecute those
knowingly polluting water bodies. However, it has proved difficult to put together the
evidence for prosecution for diffuse pollution incidents compared to point source pollution.
The NAO reported that anti-pollution works notices can be issued to prevent, remedy or
prohibit any activities which have led, or could lead to, water pollution (such as inadequate
storage of manure, silage and pesticides). The EA may also carry out work it feels necessary
to mitigate any threat and to recover the costs incurred from the person or business
responsible using these notices. Such works notices have been identified in the River Basin
Management Plans as an important tool for tackling this type of pollution in the future.
On average the Agency has served around 11 notices annually since 2004-05 and some
Regions have issued only one notice. NAO reports that EA staff view works notices as too
complex, require a disproportionate level of evidence to support the notice and have a lack
of management and legal support. The EA is, therefore, streamlining their use.
Non-compliance
The following table provides the 2011 results for cross compliance inspections with SMR4
and comparison with the total number of failures for all cross compliance requirements.
Note that GAEC19 was introduced in 2012, so is not part of the compliance statistics. It can
be seen that there are compliance failures for the SMR, although a small part of overall
cross-compliance failures. The following table gives the reasons for failures. Most are
administrative (record keeping), while a small number relate either to landspreading issues
or farm infrastructure.

530

NAO. Tackling diffuse water pollution in England. 2010.
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Table 37. 2011 results for cross compliance inspections with SMR4 and comparison with
the total number of failures for all cross compliance requirements531.

SMR/GAEC

1% Cross
Compliance
Inspections
(No. failed)

CCA
Standalone
Inspections
(No. failed)

Reduction Applied

Total
failures
found

WL

1%

2%

3%

4%

5%

>5%
through
to 15%

>15%

SMR4

66

6

0

40

0

12

0

20

0

0

72

Total

396

1650

170

555

0

746

9

366

132

68

2046

Table 38. Reasons for farmers’ failure to comply with the Nitrates Regulations in 2010
(source: RPA website as above).
Reason
Insufficient records
Nitrogen in excess of crop requirement
Fertiliser applied inappropriately
Excess of organic manure field limit
Whole farm nitrogen limit exceeded
Insufficient manure storage for closed period
Fertiliser applied in closed period
Total

Number not complying
43
13
5
3
3
1
1
69

Capacity
The following table provides data from the 2012 NAO report on the staff effort required to
undertake farm visits from three institutions. Note that the EA visits include visits beyond
the scope of this study (e.g. for IED compliance checking). It can be seen that the staff costs
per hour for the EA and RPA are the same, but lower than the AHVLA. However, the latter
has fewer full time equivalent (FTE) staff and, therefore, undertakes far more visits per staff
member.

531

Source:
RPA
website:
http://rpa.defra.gov.uk/rpa/index.nsf/UIMenu/9B27CED347D543A58025721B003EC086?Opendocument
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Table 39. Inspection numbers and costs for farm visits by three UK authorities (source:
NAO)
Institution

Number of farm
visits

Number of FTE
staff
71.4

Average
number of visits
per FTE staff
73

Hourly cost of
front-line staff
(£)
19

Environment
Agency
Rural Payments
Agency
Animal Health
and Veterinary
Laboratories
Agency

5,238
11,574

213.0

54

19

8,261

45.2

183

29

NAO 2010 concluded that the annual costs to the EA of employing and training staff to
undertake farm inspections for the Nitrates Directive were estimated by Defra at between
£1.2 million and £1.9 million (note these can cover more than just inspections for the
Nitrates Directive). The average inspection visit is estimated at 15 hours.
Annually the EA spends over £140 million on its water quality work (diffuse pollution work
does not have a separate budget line but it is estimated at about £8 million). The Agency
planned to spend an additional £32.3 million, on top of its existing expenditure on water
quality, but much will go to point source issues. Similarly, the NAO 2010 concluded that
approximately 350 of its 1,300 Environment Officers undertake some work on diffuse
pollution. All of this activity is funded through government grant in aid – it is not possible to
cost-recover it like many other areas of the EA’s regulatory/enforcement work.
Effectiveness of inspection
The NAO 2010 concluded that while there is evidence of reduction in nitrate levels entering
surface waters ‘there is currently no evidence that the Nitrates Directive, or the Agency’s
associated regulatory inspection activity, has contributed to this’, not least due to the ‘long
lead time between the taking of corrective action and its impact’. Indeed the EA concluded
to the NAO that the potential to tackle nitrate pollution through regulations is limited. For
example, in 2008, only 3 per cent (69) of the 2,300 farms inspected under the Nitrates
Directive in 2008 failed to meet their obligations (a breakdown is given in the table below).
Note of the 69 cases of non-compliance, 47 had single farm payments reduced by between
1 and 3 per cent under cross compliance rules. The EA gave the following reasons for low
levels of compliance failures:




The limited scope of the Nitrates Regulations.
One-off inspections do not necessarily provide an indication of typical farming
practice.
The preference of the EA for taking a more advisory approach to issues it considers
to be minor, in line with the Government’s policy for better regulation.
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The NAO in 2012 concluded that the ‘relationship between the frequency of farm visits,
levels of compliance and mitigating risk is complex’. It was not able to provide firm
conclusions on their effectiveness. It noted that bodies such as the EA and RPA had ‘not
systematically analysed or modelled the relationship between levels of compliance and
number and frequency of farm visits’. However, the EA has undertaken some thinking, so
has reduced inspections by about half since 2007, while compliance levels over this period
rose from 82% to 87%.
NAO in 2012 found that Defra had not collected the data on inspections and analysed these
for the different bodies involved, not systematically analysed rates of non-compliance. This
means that the data through which improved co-ordination of inspection and reduced costs
to farms are not robust enough. Thus the NAO found that 83% of farmers it surveyed
regularly have to provide the same information to more than one regulator.
The NAO in 2010 concluded that the EA’s ‘annual expenditure of £8 million has had little
impact in reducing diffuse pollution and therefore in mitigating the environmental impacts
and financial costs of poor water quality in England. Accordingly it concluded that the
Agency’s work to date has not proved value for money’. It considers that the reasons for this
are:
 the EA has lacked sufficient information on the causes of diffuse pollution and on
why some water bodies are failing quality standards, to target its resources
effectively;
 little progress has been made in persuading those causing most diffuse pollution to
acknowledge their responsibility, undermining the effectiveness of the Agency’s
voluntary initiatives to change behaviours;
 it has limited evidence of the effectiveness of its inspection activity; and
 the EA has been slow to recognise the ineffectiveness of some of the existing
sanctions and regulations to tackle diffuse pollution.
In order to assess compliance with the general binding rules (GBRs) adopted in Scotland as
part of it approach to implementing the WFD, catchment walks are undertaken. This
involves staff from SEPA staff and Scottish Water staff literally walking priority catchments
where water bodies are at most risk, recording problems including instances of noncompliance with the seven GBRs. This ‘walking’ began in March 2010 and was 95%
completed within 18 months532. The purpose of the walking was at one level to identify noncompliance, but this compliment the evidence base for action and provided evidence to
show that problems exist in communication with rural land managers.
Overall 5,835km were walked and 5,169 instances of non-compliance with GBR’s were
found. The results are set out in the following table. 75% of these cases were due to
livestock farming and 22% as a result of cultivation within 2m of a river bank (McCamphill,
2013). Where non-compliance is found there is a programme of return visits. Return visits
have been undertaken in four catchments. Of the 328 return visits, 241 farms had started or
532

McCamphill, C. 2013. Scottish approach to addressing agriculture pressures for the WFD. Presentation to
European Commission Workshop on Linking Water Management and WFD Objectives. Brussels. 2013.
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completed work to take them into compliance, but for 87 there was no change (McCamphill,
2013). The policy of SEPA is to allow for a 3rd return visit (all three visits to take place over
two years) and if there is still no compliance, farmers can be taken to court. This
demonstrates that the compliance assessment and follow-up regime has significant
effectiveness.
Table 40. Cases of non-compliance with GBRs in priority catchments533

Catchment

Cases of non-compliance for each GBR
18
19
20
21 22 23 24 Total Distance Walked (km)

South Esk

10

254

234

6

0

0

0

504

400

Ugie

3

189

38

2

0

0

1

233

278

Buchan

3

238

4

3

0

1

0

249

324

Deveron

11

270

63

2

0

0

0

346

846

Dee

4

261

20

2

0

0

0

287

457

Galloway

2

498

52

35

0

0

0

587

629

Stewartry

1

382

16

5

0

0

0

404

286

Tay

2

542

381

33

0

0

0

958

1153

Eye

1

263

18

4

0

0

0

286

130

Ayr

32

383

35

0

0

0

0

450

350

Doon

3

70

11

1

0

0

0

85

140

N. Ayrshire

1

59

5

0

0

1

0

66

65

Irvine

13

399

9

4

0

0

0

425

525

Garnock

4

263

18

4

0

0

0

289

252

5169

5835

TOTAL

533

GBRs relevant to diffuse pollution are 18 (storage and application of fertilisers), 19 (keeping of livestock), 20
(cultivation of land), 23 (application of pesticides) and 24 (operation of sheep dipping facilities).
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11.4 UK Urban Waste Water Treatment
Introduction
This case study examines the control framework for urban waste water treatment in
England and Wales.
Legislative framework
The Urban Waste Water Treatment (England and Wales) Regulations 1994 (SI 1994 No.
2841) transpose the requirements of the Urban Waste Water Treatment Directive
(91/271/EEC) into UK legislation and adopt virtually the same wording as the Directive.
Statutory water and sewerage companies, which own and operate the public sewerage
system and the treatment works have to meet the requirements of the Regulations. The
Environment Agency requires the water companies to monitor their own discharges for
compliance with the directive standards by collecting composite samples over 24-hour
periods. The self-monitoring is done to specified standards and procedures and the EA
audits the water companies' compliance with these procedures.
Institutional framework
The enforcement regulator for WWTPs in England and Wales is the Environment Agency. It
is responsible for most aspects of water management, being the competent authority for
implementing the Water Framework Directive. As noted above, the water companies selfmonitor discharges and the EA audits these companies to check compliance.
The EA requires that samples of the discharges are taken to ensure that the consent
requirements are met. If a discharge does not meet the requirements of the directive then it
takes action to ensure that the water company makes improvements to bring it into
compliance. The EA is also responsible for recommending to the government areas for
designation as 'sensitive areas'. These designations are reviewed every four years.
Any discharge to controlled waters requires a discharge authorisation which sets out
standards for parameters monitored in effluent. For intermittent discharges an
authorisation may specify the volume of discharges to be made or may include the need to
screen discharges to remove sewage litter. Discharge authorisations are referred to as
‘Environmental Permits’ in England and Wales.
The UK has approximately 9,000 sewage treatment plants in total534. About 2,000 of these
serve populations and industries generating sufficient organic load to require secondary
treatment under the UWWT directive. There are currently 589 Sensitive Areas.

534

Defra.
Waste
Water
Treatment
in
the
UK.
2012.
Pp.
1-49.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69592/pb13811-wastewater-2012.pdf
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Box: The role of private water companies in enforcement
In England and Wales most major WWTPs are operated by the private water companies and
regulated by the Environment Agency. However, discharges are made to the sewage system
which feeds these WWTPs. The water companies issue trade effluent consents to operators
of trade premises authorising discharges into the public sewer. These contain conditions
which are enforceable under the law. The 1991 Water Industry Act gives the water
companies enforcement powers with regard to these discharges. Wessex Water, for
example, currently has around 1,200 such consented discharges535. It has Commercial
Wastewater Advisers and Operations Scientists which undertake proactive work with
companies discharging to sewer, providing guidance and advice to help deliver compliance
by those companies. Thus Wessex Water states that “As a result, we rarely take formal
enforcement action”. It has an enforcement policy that states that it aims to be cooperative, consistent and targeted. Wessex Water has a policy of ‘escalating enforcement’.
This involves the following ‘levels’:





Level 1: initial visit and formal letter.
Level 2: First formal meeting and production of an action plan.
Level 3: Second formal meeting, formal samples.
Level 4: Report to Directors on next steps.

Enforcement action moves to the next level if the regulated entity fails to comply following
action in the previous level. The final level may result in prosecution, a caution, civil action
for damages, etc. Note that at any stage the Water Company can see to recover the costs
that it has incurred from the enforcement actions.
Strategic planning for compliance control
The EA has a strategic planning for WWTP inspections536. On-site inspections are at a
minimum frequency of once every five years. The first inspections for larger discharges
commenced in 2001 and first inspections for smaller discharges commenced in 2006. Onsite inspections are pre-programmed so that they are evenly spread throughout the five
year period.
These inspections can be programmed to take place alongside Operator Self-Monitoring
(OSM) site inspections, but the EA states that OSM site inspection visits should be
unannounced wherever possible537. Operator Monitoring Assessments (OMA) auditing is
carried out once every five years at the same time as the OSM OMA audit. MCERTS (the EA’s
Monitoring Certification Scheme) accredited laboratory audits are carried out by UKAS
assessors on an annual basis.

535

Wessex Water (undated). Trade Effluent Enforcement.
EA. Assessing compliance of discharges permitted under the Urban Waste Water Treatment Directive.
2010.
537
EA. Guidance on undertaking an Operator Monitoring Assessment of discharges to water subject to
Operator Self Monitoring and Urban Wastewater Treatment Directive self monitoring. 2012.
536
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The EA uses compliance assessment plans to plan compliance assessment work. It allocates
them using Operational Risk Appraisal (Opra) scores generated from the previous calendar
year’s data. Opra is a risk assessment tool, based on assessment of the size and operation of
an activity, sensitivity of the environment, compliance history, etc538.
Inspections
The EA used to inspect and audit three aspects of UWWT self-monitoring by water
companies:




On-site inspection of the installation, collection and transportation of composite
samples from automatic sampling equipment at agreed sewage works’ sampling
point(s).
OMA audit of the UWWT quality management system.
Audit of laboratories carrying out UWWTD analysis and checking that it has MCERTS
accreditation for all UWWTD analysis.

However, the introduction of formal MCERTS accreditation means that the company
laboratory is checked on an annual basis as part of this accreditation, so that further
independent checks are no longer needed.
The self-monitoring requirements of water companies vary according to the size (risk) of the
WWTP539, as outlined below. Note that if inspection finds that the number of determinand
results provided is less than number required then the EA reports the discharge as noncompliant. The monitoring programme for each discharge must be recorded by the operator
before the start of a calendar year and be available to the EA on request. Changes to the
programme must also be recorded.
Population
equivalent
2,000 to 9,999

Minimum annual number samples that must be collected at regular
intervals during the year
12 samples during the first year.
If the discharge complies in the first year then 4 samples in subsequent
year are required.
If, having complied with the provisions of the regulations in the first year;
and one sample of the four fails, 12 samples in the year that follows are
required.
Note: Directive allows reduced sampling for all determinants
to 12 samples

10,000
49,999
50,000 or over

24 samples

EA environmental officers undertake the inspections. A site inspection takes approximately
three and a half hours.
538

Full
details
of
how
Opra
works
is
available
here:
http://www.environmentagency.gov.uk/business/regulation/31827.aspx
539
EA. Methodology for assessing compliance (MAC) for water discharge activities regulated under the
Environmental Permitting Regulations 2010.
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The following provides the steps required by each inspector for the site visit inspection (EA,
2010).
Step
1

2
3
4

Action
Use the UWWTD site inspection form and complete a Compliance
Assessment Report (CAR) form as part of each on-site inspection.
An example of a completed UWWTD site inspection form is included at the
end of this document.
Provide a copy of the completed CAR form to the operator and consent
holder as soon as possible after the on-site inspection.
Place the CAR form on the public register.
Ensure any issues identified which may impact on the UWWTD monitoring
programme are made available for the UWWTD OMA Audit.

The water company is responsible for the quality management system / manual and this
must include details of all procedures and record keeping relevant to the automatic
sampling. The manual forms a training and reference document for the staff undertaking
the setting up and deployment of the automatic samplers. OMA UWWTD audits are carried
out once every five years at the same time as the annual OSM OMA540.
The following provides the steps required by each inspector for the OMA audit.
Step
1
2

3

4
5

Action
Use the OMA Guidance document to direct the OMA audit.
Consider any issues which impact on UWWTD self-monitoring that have been
encountered in any preceding on-site inspections and use them to provide
further focus to the OMA audit.
Arrange to meet water company representatives who have an appropriate
understanding and responsibility for the UWWTD programme and its quality
management system, and who also have access to documentation and records
to ensure that the OMA audit can be carried out effectively and efficiently.
Use the OMA guidance document and score each relevant element and produce
a summary sheet including any actions which arise from the audit.
The summary report document does not have to be completed at the time of
the audit, a copy of the summary report must be sent to the water company and
placed on the public register.

The EA considers a discharge to be non-compliant if the permit contains the UWWT
Regulation series of conditions and these conditions are active from the statutory deadline
(at the latest) and the water company does not provide the treatment level (for example

540

EA. Auditing of self-monitoring compliance information provided for the Urban Waste Water Treatment
Directive. 2010 and EA. Guidance on undertaking an Operator Monitoring Assessment of discharges to water
subject to Operator Self Monitoring and Urban Wastewater Treatment Directive self monitoring. 2012.

347

secondary or tertiary) as required by the regulations for the discharge size and type of
receiving water for the whole agglomeration by the statutory deadline.
Following the inspection, any non compliance must be entered on to the EA’s database. All
breaches of permit conditions are classified by severity according to the table below, this
categorisation links non-compliance to enforcement action.
Table 41. Categories of severity of non compliance with WWT requirements
Category
Category 1

Category 2

Category 3
Category 4

Description
Permit condition non-compliance that could cause a Common Incident
Classification Scheme Category (CICS) 1 incident OR cause an exceedence of
a recognised Environmental Quality Standard (such as an EU Directive
standard or existing River Quality Objective).
Permit condition non-compliance that could cause a Category 2 incident OR
cause significant but localised damage to a SSSI or other important aquatic
wildlife habitat.
Permit condition non-compliance that could cause a Category 3 incident OR
cause minor impact on a fish population and/or habitat.
Permit condition non-compliance that has no potential to cause
environmental harm.

Follow-up: use of sanctions by the EA
There are different offences available and the range of criminal and civil sanctions for failure
to achieve discharge consents is similar to those for abstraction. Therefore, the reader is
referred to that case study for more details of the types of sanctions available.
Follow-up: investment decisions
The decisions for investment to upgrade WWTPs to ensure compliance with the Directive is
discussed between the water companies and the economic regulator, Ofwat 541. Spending
and price reviews are regularly undertaken, examining the investments needed for all water
companies to meet their objectives. Environmental objectives include WWT, but also
concern nature protection, leakage reduction, drinking water quality, etc. The link with
consumer prices allows a determination of appropriate investment. Concerns over costs for
upgrading have been one reason for historical non-compliance of the UK with the UWWTD.
The following table shows the capital investments made since 1990 on improving WWT.
Note that there is significant investment not driven by the Directive and the required
investment has declined. Indeed, a major driver now is the Water Framework Directive.

541

Defra. Waste Water Treatment in the UK. 2012.
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Table 42. Capital investments made by water companies in England and Wales to improve
treatment (UWWTD and other drivers).

1990-2000
2000-2005
2005-2010
2010-2015

UWWTD (£m)
3,600
2,600
1,300
500

Other (£m)
6,000
2,000
1,800
2,600

Total (£m)
9,600
4,600
3,100
3,100

However, there is little effective link with enforcement activity by the EA. This is because the
consent conditions for which compliance is assessed are those appropriate to the type of
WWTP. If a WWTP is in a newly designated Sensitive Area it will need to upgrade to nutrient
removal. However, its discharge consent will be amended only when this upgrade is made.
In the section on effectiveness below, it will be seen that non-compliance is limited and it is
strategic investment decisions rather than permit compliance which drive the level of UK
compliance with the Directive.
Capacity
The overall capacity and funding of the EA is given in the section on abstraction. There are
no separate figures on the staff allocation for enforcement of the UWWTD specifically.
However, it can be seen that the frequency of inspections and number of WWTPs covered
by the Directive (see above) represents a relatively small resource requirement compared to
the EA’s other water and environmental inspection activities.
Effectiveness of inspection
The levels of compliance of the major water companies’ WWTPs are set out in the second
table below. It shows that this has increased over time, so that average compliance is now
over 99%. The table before that gives a breakdown of the types of compliance failure for
Southern Water as an example. It can be seen that most relate to intermittent discharges.
Whether this is due to the inspection system or not is difficult to determine.
Box: Changing compliance in Northern Ireland542
In Northern Ireland compliance for waste water discharges is determined on the 95 th
percentile of the permit condition standards. There are 232 WWTPs serving a population
equivalent of 250 or more and in 2011 the compliance rate was 93%. For trade discharges,
compliance has risen from 76% in 2001 to 91% in 2011. Private sewage compliance rates in
2011 were 78% (in 2010 it was 88%).

542

Northern Ireland Environmental Statistics Report. January 2013. Pp. 42. http://www.doeni.gov.uk/nienvironmental-statistics-report-2013.pdf
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Table 43. Example of non-compliance reported for Southern Water Services Ltd for 2009.

Sewage Treatment Works: Total Number
Look-Up Table
Upper Tier
Absolute Non-Sanitary
WSplc Disinfection - self monitored
WSplc UWWT - self monitored
Descriptive Consent Conditions (Other)
WSplc Trade Discharges -Water Treatment
Works
WSplc Trade Discharges - Other (including
trade effluent treatment facilities)
Intermittents

No. of
discharges on
register during
calendar year
(in force).
277
262
134
79
7
140
0
19

No. of discharges
assessed for
compliance

274
259
132
78
7
139
0
3

No. of
discharges
confirmed
failing in
calendar year.
4
0
0
1
1
2
0
0

0

0

0

1469

35

35

91
0

48
0

0
0

0

0

0

Non-Numeric Consents (Descriptive)
Sewage Treatment Works: Total Number
WSplc Trade Discharges -Water Treatment
Works
WSplc Trade Discharges -Other (including
trade effluent treatment facilities)
Total

1856

350

39

Table 44. Percentage of WWT units deemed to be in compliance 2000-2010 (Data: July 2011).
England and Wales region
Anglian
Dwr Cymru
United Utilities
Northumbrian
Severn Trent
South West
Southern
Thames
Wessex
Yorkshire
Average for all Water
Companies

2000
77.3
25
60
71.43
100
100
100
100
79.22

2001
96.36
89.1
96.6
66.67
100
76
85.11
10
92.31
98.46
81.06
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2002
93.6
97.8
95.4
97.2
99
68
77.8
98.6
100
98.3
92.6

2003
93.8
97.6
93.3
86
99
78.1
96.4
98.7
100
99.1
94.2

2004
94.8
100
97.7
92
100
90.3
87.3
98.7
100
100
96.1

2005
91.8
100
94.3
96.1
99.1
84.8
96.7
98.4
100
97.8
95.9

2006
97.5
100
96.6
95.5
99.3
94
97.2
98.8
100
96.6
97.6

2007
99.4
100
98
95.7
100
90.6
99.3
100
100
99.3
98.2

2008
100
100
98.6
98.6
100
91.8
99.3
99.4
99.2
100
98.7

2009
98
99.2
99.3
98.5
99.6
95.9
98.6
100
100
98.7
98.8

2010
98.7
99.2
99.3
100
99.3
98.8
98.6
100
99.2
100
99.2

Other evidence of effectiveness
In 2009 the EA commissioned a study543 to examine how well it could understand the
effectiveness of its regulatory activity544. This included interviews with ten operators of
water discharges (it is not clear how many concerned WWTPs). The following table presents
their responses to the questions posed on the regulatory regime and its effectiveness.
Overall, the responses indicate that the regime is effective, including views on the expertise
of the regulatory, its targeting of inspections and role of sanctions.
Table 45. Responses to a survey undertaken for the EA in 2009 examining the views of
operators to compliance and enforcement of regulations for water discharge consent.
Question

Water
discharge
consent (10)
Are you aware of the Regulations?
All ‘yes’
Do you have access to a copy of or know where to source a copy of the All ‘yes’
Regulation?
Do you know if there is any guidance available to support the Regulation? Half aware
Do you find the language of the Regulation easy to understand?
Four ‘No’
Are you clear what aspect of the Regulation applies to your company?
9 ‘yes’, 1 ‘no’
Do you understand what the Regulation is trying to do (its objective)?
Most ‘yes’
Do you consider complying with the Regulation to be overly burdensome Most ‘no’
on company time?
Do you think that breaking the rules would reduce the financial burden of 9 ‘no’
the Regulation? (Consider cost and benefit of violation but out with
enforcement costs)
Do you think that breaking the rules would reduce the burden on 6 ‘no’, 4 ‘yes’
company time? (Consider cost and benefit of violation but out with
enforcement costs)
Do you believe that complying with the regulations has benefits?
All ‘yes’
Do you believe that non-compliance with the regulation will lead to 5 ‘no’
resource efficiency, economic and competitive disadvantages?
Do you believe that complying with the Regulations enhances the 10 ‘yes’
Company’s reputation?
Do you think that complying with the rules could create any other social 7 ‘yes’
advantages?
Do you believe the regulation is being implemented correctly?
All ‘yes’
Do you regard the implementation rules of the regulation to be practical? 8 ‘yes’
Does your company have a good compliance record?
All ‘yes’
Do you generally have respect for authority?
All ‘yes’
Do you respect the judgement of those responsible within the EA for 9 ‘yes’
enforcement of regulation?
543
544

EA. Investigating the effectiveness of compliance assessment activities. Science Report: SC040042/SR. 2005.
EA. Strategic overview of the effectiveness of regulations: method development. 2009.
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Do you believe there is a strong likelihood of records relating to the
Regulation being inspected?
Do you see a records inspection as a significant risk to your company?
Do you believe there is a strong likelihood of a site inspection relating to
the Regulation?
Do you see a site inspection as a significant risk to your company?
Is all of your relevant data checked during a records inspection?
Do the records provide sufficient information to demonstrate noncompliance with the Regulation?
Would it be easy for inspectors to detect violations?
Do you think it would be difficult to falsify records?
Do you think there is a strong likelihood of falsified records being
detected during a records inspection?
Is everything of relevance on-site checked in a site inspection?
Do you think site inspections provide sufficient information to
demonstrate compliance with the Regulation?
Do you think that organisations that have a history of breaching the
Regulation are inspected more frequently than those who comply with
the rules?
Do you think that targeted inspections find more offenders than random
inspections?
Do you think that the Environment Agency is capable of identifying the
likeliest offenders?
Once a violation has been detected, do you think the EA is likely to
instigate enforcement action?
Do you think it is easy for the EA to prove a violation has occurred?
Do you think that the risk of a sanction in a court of law is high?
Do you know what sanction you would face in the event of a violation of
this Regulation?
Do you regard the sanctions of the Regulation as severe?
Would you say that sanctions are imposed quickly?
Would the enforcement of a sanction have any disadvantages for your
company as a whole?
Does the enforcement of a sanction have any disadvantages for the
individual responsible for the breach?
Would it be a concern if you were sanctioned and this information was
made public?

Strong ‘yes’
10 ‘yes’, 1 ‘no’
Strong ‘yes’
All ‘no’
All ‘yes’
Strong ‘yes’
Strong ‘yes’
7 ‘yes’
Majority ‘no’
Generally ‘yes’
Generally ‘yes’
8 ‘yes’

All ‘yes’
9 ‘yes’
All ‘yes’
No trend
7 ‘yes’
7 ‘yes’
7 ‘yes’
No trend
8 ‘yes’
7 ‘yes’
8 ‘yes’

Conclusions
The UK has had a poor and drawn out track record of compliance with the UWWTD.
However, it also has had a long track-record of discharge consents for WWTPs and their
enforcement. Thus levels of compliance with such consents is generally high and has
improved. Compliance is driven by self-assessment backed up by infrequent inspections, but
this seems to be sufficient within the regulator’s overall risk-based approach to
enforcement.
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11.5 UK Habitats and protected areas
Introduction
For the purposes of the review of enforcement of protection of habitats in the UK, this case
study focuses on the measures undertaken in England.
Legislative framework
The legislative framework for enforcement of protection of habitats in England covers a
range of issues. With regard to habitats protected through Natura 2000, this is included in
the general protection measures for Sites of Special Scientific Interest (SSSIs), many of which
are Natura sites.
SSSIs are protected under Part II of The Wildlife and Countryside Act 1981. This Act has been
amended by section 80 of the Countryside and Rights of Way Act 2000, substituted by
Schedule 9 to the Countryside and Rights of Way Act 2000 and is inserted by section 55 of
the Natural Environment and Rural Communities Act 2006. The enforcement of this
amended Act is supported by the Environmental Damage (Prevention and Remediation)
Regulations 2009. These Regulations apply where damage to land, water or biodiversity is
extremely severe. Also the Environmental Impact Assessment (Agriculture) (England) (No.2)
Regulations 2006 aim to protect uncultivated land and semi-natural areas from being
damaged by projects that increase agricultural productivity. They also guard against possible
negative environmental effects from the restructuring of rural land holdings. The Heather
and Grass etc. Burning (England) Regulations 2007 are also enforced by Natural England.
The areas affected by these regulations overlap with SSSI designation.
In respect of European protected sites, the Habitats Regulations make it an offence: for an
owner or occupier to carry out a prohibited operation without complying with the
conditions set out in the Regulations; for any person to either carry out an operation on, or
not to comply with a restoration order relating to, land covered by a special nature
conservation order.
Section 28 P of the Wildlife and Countryside Act 1981 (as amended) outlines offences with
respect to SSSIs. If a person is found guilty of an offence then they are punishable by a fine
of up to £20,000. Offences can be committed when:





An owner or occupier of a SSSI contravenes the SSSI notification;
A person intentionally or recklessly destroys or damages any of the features for
which the site has been designated;
A person intentionally or recklessly disturbs any fauna for which the site has been
designated
A person fails to comply with a requirement of a management notice.
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Institutional framework
Natural England is the competent authority responsible for determining whether damage
has occurred to most habitats and to initiate enforcement action. Furthermore, it is also
responsible for initiating compensatory or restoration actions.
It is important to note that other competent authorities have responsibilities which interact
with those of Natural England. This includes the Environment Agency with regard to
protection of water bodies (i.e. the overlaps between meeting objectives of the Water
Framework Directive and the requirements of protected areas within the scope of the
WFD). In this regard the Environment Agency has duties to monitor water bodies,
undertaking investigations of incidents (e.g. of pollution) affecting those water bodies and
taking enforcement action in response to these. Where such impacts affect SSSIs, this will
done in collaboration with Natural England.
With regard to enforcement activity, Natural England has Protected Areas Teams. These set
standards and work to ensure consistency on regulatory aspects of nature conservation
designations. These teams bring together the understanding of management objectives with
those of damage caused by non-compliant activity.
Partnership working and Inter-institutional arrangements

There is no one central co-ordination body for enforcement activity, but relationships of
various types developed between respective authorities.
Much of Natural England’s compliance and enforcement work is delivered in partnership
with other agencies, including the Police, Crown Prosecution Service (CPS), Environment
Agency, Forestry Commission and the Rural Payments Agency (RPA). The latter is a good
example.
Natural England works with the Rural Payments Agency (RPA) on enforcement of agrienvironment schemes which may be used to deliver protected area objectives. For these
schemes risk factors are used to determine inspections. The process and methodology are
transparent and are agreed every year between Natural England and RPA. In addition,
Natural England analyses results and numbers of irregularities found (mid and end of the
year) to inform the process. Work has been done to minimise burdens, for example, from
2008 selections have been made at a beneficiary level rather than at a scheme level, which
means that if a beneficiary has more than one agri-environment scheme they can expect
fewer compliance visits (if they comply). Where irregularities are identified as a result of a
compliance inspection they are followed up e.g. recovery of monies or area adjustments are
made.
Where breaches of the law occur within protected areas (SSSI/SPA/SAC) dues to agricultural
activity, this information is shared with RPA as it is likely to mean that cross-compliance
requirements have been breached for Single Farm Payment (if claimed). RPA then visit or
factor the breach in to their risk selection model – depending on severity of the beach.
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At the UK level the Wildlife Law Enforcement Working Group (WLEWG) was established in
2003 following a meeting in which the top priorities for enforcement of crimes of
conservation importance were agreed by the main UK organisations. This defined wildlife
crime as “any activity that contravenes laws (within any country or countries in the UK) that
provides protection to species and/or habitats”. Membership includes the Police (ACPO,
coordinating, specialist and lead officers), the conservation agencies of the countries of the
UK (CCW, NIEA, JNCC, NE and SNH) dealing with species and sites enforcement issues. More
details of WLEWG are described in the chapter on UK species protection. It has identified
protection of habitats and, in particular, damage from off road vehicles as a priority.
Inspection planning and process
Implementation and enforcement policy
Natural England published its enforcement guidance in 2011545. This states that if it
discovers or receives a report of an incident in which it believes offences may have been
committed, it will conduct an investigation in order to establish the facts of the case, the
seriousness of the damage and the wider relevance of the incident. In simple cases
investigations may be no more than site visits conducted by its officers who may deal with
the matter by offering advice, but in more serious cases it may use specialist investigating
officers to take witness statements and interview suspects under caution. In order to
properly protect those involved all investigations it complies with the legal requirements of
the Police and Criminal Evidence Act 1984 (PACE) and the Codes of Practice made under it.
For prosecutions and many civil sanctions it is required to prove that offences have been
committed beyond reasonable doubt.
The enforcement guidance also sets out in detail the types of sanctions that may be
imposed for different types of offences and how these will be applied. This is detailed in the
subsequent sections of this case study.
Types of inspection visit and use of risk-based inspection
Inspections do take place in a context in which there is also work on prevention, compliance
promotion and awareness-raising. Indeed, Natural England has prioritised advice and
guidance as a proactive tool to reduce the need for stakeholders to follow a regulatory
route. It produces a wide range of guidance to help applicants establish the most suitable
resolution to their problem. All the guidance can be downloaded from its website.
Natural England is not an inspectorate such as is the case with the Environment Agency.
However, it regularly visits sites to assess condition, discuss management issues with
owners, etc. Furthermore, other agencies, e.g. RPA, also undertake inspections. Drawing on
these different site visits, potential incidents of damage to sites are identified, which would
instigate more detailed inspection by Natural England specialist staff.
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Natural England states that it is risk-based in its approach to regulation, including to
inspections (compliance and pre-application visits). However, little information is provided
on concrete criteria on the application of this approach. Rather information is provided on
the relationship between risk-based approaches are the delivery of guidance and on the use
of sanctions (see below), rather than on site visit inspections per se. On inspections, it states
that these are based on a standard risk model using likelihood and impact and a high,
medium, low assessment. This is supported by generic guidance examples. This is intended
to ensure that risks are assessed on a case by case basis supported by experienced staff.
However, the House of Commons Public Accounts Committee has stated546, with reference
to the risk-based approach, that more needs to be done to ensure sufficient compliance
inspections are taking place to meet Natural England’s strategy targets. Indeed, the House
of Commons Public Accounts Committee noted that stakeholders believe too few
inspections are carried out. Indeed, when inspections take place they are generally
perceived as constructive and a good source of advice. The Committee noted that “Staff and
stakeholders agree that inspections have multiple important functions: to monitor sites of
concern, to increase NE’s exposure which in turn encourages compliance and strengthens
the role of compliance as a lever for consultants over developers, and to provide valuable
field experience for new advisors which strengthens NE’s capacity to make office-based risk
assessments and licence approval decisions.”
Natural England also highlights its partnership with RPA, drawing on information gathered
from the RPA inspections. The latter are risk-based, but these reflect the concerns of rural
payments themselves, rather than the risks of potential damage to a site or vulnerability of a
site.
Natural England is examining ways to improve its inspection regime such as including
minimum requirements in Personal Performance Agreements547. In addition Enforcement
Leads have been created in each region to act as “conduits for enforcement knowledge”.
One aim of this role is to ensure the consistency of risk assessments and inspections. This
will be supported by improved training, information sharing and network, together with
random quality assurance reviews to check specific cases.
Follow-up to inspections
Follow-up: use of sanctions
Natural England has access to a wide range of different types of sanctions in the case of
non-compliance for protected areas. The application of these sanctions is set out in its
enforcement policy548.
It is important to note that where an offence is detected, Natural England may not resort
immediately to the use of sanctions. It may consider that future compliant behaviour can be
546
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achieved by provision of better advice and guidance. This may be written or verbal and may
be the only action it takes. However where this voluntary cooperative approach does not
work or where the impact on the environment is of concern a sanction may be applied.
There is a wide range of civil sanctions available regarding protection of nature. These were
introduced by The Regulatory Enforcement and Sanctions Act 2008 (RES), the Environmental
Civil Sanctions (England) Order 2010 and the Environmental Civil Sanctions (Miscellaneous
Amendments) Regulations 2010. Collectively they are referred to as ‘RES’ civil sanctions. The
following table describes each of these in detail. The aim is to use the appropriate sanction
to restore damage, ensure future compliance, act as a deterrent, etc. How these are used is
described later. The powers were made available to Natural England on 3rd January 2012.
Natural England also is able to use prosecutions and other court appearances for more
serious offences. It should be noted that a criminal prosecution is not allowed by law if a
‘RES’ civil sanction has been complied with for that particular offence, the only exception
being when a ‘RES’ Stop Notice has been served.
Table 46. ‘RES’ civil sanctions under the Regulatory Enforcement and Sanctions Act 2008
(Source: Natural England)
Sanction
Compliance
Notice
Enforcement
Undertakings

Fixed Monetary
Penalty

Non-Compliance
Penalty Notice

Restoration
Notice
Stop Notice

Details
These require the offender to take specified steps within a specified
period of time to ensure that an offence does not continue or
happen again.
These allow offenders to volunteer steps to remedy a potential or
actual offence including ensuring future compliance, restoring
harm, giving up a financial benefit, or providing restitution to
affected local communities. If the agreed steps are taken, no civil or
criminal sanctions could follow.
These allow regulators to serve a Notice requiring a fine of a fixed
amount (£300 for body corporate or £100 for individuals). This is
envisaged for minor and clear-cut offences (e.g. failure to submit
monitoring data within required timescales) where previous advice
and guidance has been ignored. The money goes to the
Government’s Consolidated Fund.
These can be served following non-compliance with a RES
Restoration or Compliance Notice. The financial penalty is based on
the costs an offender is avoiding by not complying with the notice.
The money goes to the Government’s Consolidated Fund.
These require the offender to take specified steps within a stated
period to ensure that the position is restored, so far as possible, to
what it would have been if no offence had been committed.
These prevent the offender from carrying on an activity until they
have taken steps to come back into compliance. They can only be
used where NE reasonably believes that an unlawful activity is
causing or presents a significant risk of causing serious harm to
human health or the environment.
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Third Party
Undertakings

Variable
Monetary
Penalty

This enables an offender to provide restitution to affected local
communities where they have been notified of the intention to
serve a Compliance Notice, Restoration Notice or Variable
Monetary Penalty.
These allow regulators to calculate the amount of the fine to be
able to remove financial benefit of non-compliance in more serious
cases, and additionally deter non-compliance where appropriate.
They will be typically used for medium offences and as an
alternative to prosecutions for significant offences where there are
strong mitigating factors. The money goes to the Government’s
Consolidated Fund.

‘Specialist’ civil
sanctions
Sanction
‘EDR’ Prevention
and Remediation
Notices

Details
Prevention and Remediation Notices are available for cases that fall
within the Environmental Damage (Prevention and Remediation)
Regulations 2009.
A prevention notice can be served when there is an imminent
threat of damage, or where there is actual damage and there is a
need to prevent it from getting worse. A remediation notice will be
served when there is damage to be restored.
SSSI Restoration
A court order requiring a SSSI to be restored can be sought but only
Order
following a successful prosecution for a SSSI offence.
‘EIA’ Stop and
These notices are available under the Environmental Impact
Remediation
Assessment (Agriculture) (England) (No.2) Regulations 2006. A stop
Notices
notice will prohibit all work with immediate effect. A remediation
notice will aim to return damaged semi-natural land to its former
condition.
Enforcement
A notice to remedy significant deficiencies, which breach
(Pesticide) Notice regulations, in the storage arrangements or the use of pesticides.
The notice will direct any reasonable remedial or preventative
measures that need to be taken.
Enforcement
A notice that requires the clearance of certain injurious weeds.
(Weeds) Notice
Possession Order An order of the civil court to secure the eviction of those in illegal
encampments on National Nature Reserves.
Withholding
Where offences are committed by those in receipt of payments
financial
under agri-environment schemes payments can be withheld to
incentives
remove any financial gain or to ensure payment is not made until a
person returns to compliance.
Condition/
Many of the regulatory regimes we operate involve granting
revocation/refus permissions (e.g. consents, licences) for activities that would
al of a permission otherwise be unlawful. Where such activities are not being
undertaken in accordance with the permission extra conditions can
be added to ensure future compliance, revoke the permission
completely, or refuse to provide permission in the future.
Criminal
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sanctions and
injunctions
Sanction
Simple caution

Prosecution

Injunction

Details
A formal warning to an offender about an offence that they have
committed and their future conduct. NE typically uses simple
cautions where prosecution would not be in the public interest and
where alternative civil sanctions are not available.
A criminal conviction to punish significant and or persistent
environmental offending and to create a deterrent against future
non-compliance.
An order of the civil court directing a particular activity to stop or
for certain activities to be carried out. Courts may grant Injunctions
where there has been or is highly likely to be a breach and a real
risk or actual environmental harm. NE will only seek an injunction in
serious cases and as a last resort where all other options have failed
to prevent offences being committed.

The choice of sanction is an issue of proportionate regulation. To help decide which sanction
to apply, Natural England classifies incidents according to how serious they are 549. This has
four categories: technical, minor, medium or significant. This is determined according to the
environmental impact, aggravating and mitigating factors set out below. Of these, the
former is most important. The following box provides examples of technical, minor, medium
or significant incidents and how the assessment factors affect this determination.
Environmental impact – not in order of priority and not exhaustive:
 rarity – how rare the affected habitat or species is at a local, regional, national and
international scale;
 scale – an assessment of how large an area of habitat has been affected or how
many individuals/species have been disturbed or killed;
 severity – the degree of damage to the habitat or level of harm caused to the
species;
 recovery potential – whether the species or habitat can recover, over what
timescale, and will human intervention be necessary.
Aggravating factors – not in order of priority and not exhaustive:
 the offender’s state of mind and level of culpability: deliberate, reckless, negligent or
accidental;
 action or lack of action prompted by gain, typically financial motives – profit or cost
saving;
 disregarding warnings from Natural England, another regulator, or from within the
workforce;
 lack of co-operation with Natural England or other regulator;
 complex restoration operation required;
 previous relevant offences committed;
549
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offence widespread (nationally or locally) or likely to be repeated by the offender or
others.

Mitigating factors – not in order of priority and not exhaustive:
 steps taken to remedy the breach;
 prompt reporting of offence;
 admission of responsibility;
 good compliance record and or conduct;
 the offender’s minor role with little personal responsibility;
 ready co-operation with the regulatory authority.
NE uses sanctions to achieve a range of outcomes including:
 the restoration of environmental harm;
 the prevention of further harm;
 the removal of illicit financial gain;
 a deterrence against reoffending (by the original offender and others); and
 where necessary the punishment of serious and persistent offenders.
Examples of offences and levels of response from Natural England regarding SSSIs550
Significant incident
Incident example: track construction through a mosaic of habitats.
Damage example: 1ha direct habitat loss and wider degradation due to interruptions in
drainage and hydrology.
Aggravating factors: deliberate breach, awareness of offence, offence prompted by
financial motives, expensive restoration required, wider non-environmental impact (loss of
landscape amenity).
Mitigating factors: none.
Sanction to be taken: prosecution and restoration order.
Medium incident
Incident example: winter grazing without consent.
Impact example: overgrazing and poaching of grassland.
Aggravating factors: deliberate breach, awareness of offence, disregarding warnings.
Mitigating factors: none.
Sanction to be taken: RES stop notice.
Minor incident
Incident example: motorbike scrambling in shingle.
Impact example: minor wheel rutting.
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Aggravating factors: nuisance impacts on local community.
Mitigating factors: unaware of offence and open admission of responsibility.
Sanction to be taken: warning letter.
Technical incident
Incident example: coppicing without consent.
Impact example: none – coppicing beneficial although some concerns about quality.
Aggravating factors: none.
Mitigating factors: genuinely unaware of need to obtain consent and subsequent
cooperation.
Sanction to be taken: advisory letter.
The choice of sanction to be applied is determined by assessment of both potential or actual
harm (impact) combined with culpability. In general advice and guidance, backed up where
necessary with advisory/warning letters, is the normal response to technical or minor incidents;
civil sanctions will typically be used for offences classified as medium; and prosecution will be
reserved for offences classified as significant and where the Code for Crown Prosecutors
indicates that prosecution is in the public interest. Natural England will only prosecute with
reference to the relevant public interest factors outlined in the Code for Crown Prosecutors. The
first test in the Code is whether there is a realistic prospect of conviction. The second test is
whether it is in the public interest to prosecute.
Follow-up: Restoration of environmental harm
An important priority for the follow-up to inspection and discovery of damage is to restore
the protected site. Natural England’s policy551 is that it will always request full restoration
following illegal damage to the environment and it views this as its priority in enforcement
action. Natural England states that it will always seek to secure the restoration of damaged
features to the condition they would have been in had the offence not occurred and that it
will always seek to secure the restoration of that feature in situ. However, it does accept
that in many cases natural recovery will be the best option and in such cases it will simply
seek a commitment to leave the area to recover naturally over the necessary timescales.
Where offences are classified as minor Natural England will usually request voluntary
restoration, but if this is not forthcoming it will consider using its powers to require
restoration, such as RES Restoration Notices. Where offences are classified as medium or
significant it is likely to use its powers to require restoration immediately.
Where irreversible damage has been caused it will give consideration to the improvement
or creation of similar or alternative features at alternative locations. Such locations will
generally be nearby, within the same land ownership and ecologically sound. Only in these
circumstances will restoration elsewhere be considered.
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Where offences are classified as minor and the damage is considered to be repairable,
Natural England’s local staff are generally responsible for deciding whether the features
should be left to recover naturally, or whether any active restoration should be sought, and
if so, the scope and requirements of that restoration. Where offences are classified as
medium or significant the local staff must work with Natural England’s own specialist
ecologists or geologists to collectively make a decision as to the appropriate restoration
requirements. Where restorative works are complex and require specialist contractors
Natural England will expect to be consulted on the contractor to be used and it may decide
to establish indicators of success and to monitor on-going restoration.
Regarding the costs of restoration, these are always expected to be borne by the offender.
This is an important aspect of the polluter pays principle. No financial support (e.g. via agrienvironment) will be given.
Follow-up: Prevention of further environmental harm
Where offences have been committed Natural England will always seek a commitment that
they will not recur. Where offences are classified as technical or minor it will usually provide
advice and guidance and seek a voluntary commitment to future compliance, but where this
approach fails it will consider imposing a sanction that requires an activity to be carried out
in compliance with the law in future. Where offences are classified as medium or significant
it is likely to use its powers to require future compliance straightaway.
A number of civil sanctions can be used to require future compliance. In particular, a RES
Compliance Notice, which requires specific steps to be taken within a certain time period to
ensure that an offence does not continue or happen again, is available for a number of
offences. Other civil sanctions are more specialised such as an Enforcement (Pesticide)
Notice to require the safe storage of pesticides. Other options could include adding
conditions to a permission to ensure it is carried out correctly in the future, or the
withholding of agri-environment scheme payments until a person has come back into
compliance. The sanction chosen will depend on the circumstances of the case.
In some circumstances an offence may be so serious that the offender must not be allowed
to carry on an activity at all. Appropriate sanctions include stop notices or the revocation of
a permission. These sanctions will be used for offences classified as significant and where
the impact on the environment is of serious concern.
Follow-up: Financial gain and deterrence
Those causing damage to protected areas may be motivated by financial gain. Where this is
the case, Natural England will act to remove this financial gain. It can withhold agrienvironment payments or impose RES Variable Monetary Penalties which can include an
element for restitution to affected third parties. Where these options are not available
Natural England will consider prosecution and raise details of illicit financial gain with the
court.
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In some case, there is a need to create a deterrent to those who may consider undertaking
similar offences. This influences the use of the full range of sanctions that can be applied,
including the use of RES Variable Monetary Penalties.
Representations and appeals against sanctions
Those to whom sanctions are applied are able to make representations and appeals against
those sanctions. Appeals against RES civil sanctions are heard by the First Tier Tribunal
(Environment). This is a specialist body which ensures the public have the opportunity to
seek effective redress against Government decisions by the judiciary. Appeals against a
Prosecution, SSSI Restoration Order, Injunction or Possession Order are appeals against an
order of the court.
Inspection capacity
Staff and expertise
Natural England has a sizeable budget (around £140 million per annum, of which around
£810,000 is its legal budget). It employs around 2,250 staff. Many of these staff are locally
based and involved in site visits – so may detect damage to sites or be involved in follow-up
investigative inspections.
However, these staff and the budget cover many more tasks. Therefore, it is not possible to
identify the precise capacity for enforcement work. Public authorities are under significant
financial pressure in the UK, so that it is likely that additional problems are faced with
delivering the range of Natural England’s work. It should be noted that Natural England
responded to the House of Commons Public Accounts Committee 2009 report, by stating
that it “understands the need to increase its capacity to undertake enforcement particularly
given the recent expansion of its enforcement role. Significant steps are underway to move
in the right direction.” It seems that this is primarily focused on expertise and efficiency.
Examples of enhancing expertise have included training on the Police and Criminal Evidence
Act, use of a police secondee for a year and joint investigations and operations with police.
Natural England is examining ways to improve its inspection regime such as including
minimum requirements in Personal Performance Agreements (PPA). In addition Regional
Regulatory and Enforcement Leads have been created in each region to act as “conduits for
enforcement knowledge”. One aim of this role is to ensure the consistency of risk
assessments and inspections. This will be supported by improved training, information
sharing and network, together with random quality assurance reviews to check specific
cases.
Cost recovery
Natural England is able to recover the costs of enforcement activity with regard to the
imposition of sanctions552, i.e. it can recover the costs of imposing Prosecutions, Injunctions and
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Possession Orders, RES Stop Notices, Compliance Notices, Restoration Notices and Variable
Monetary Penalties.
Natural England’s policy is to seek to recover the costs of imposing these sanctions in full, unless
it identifies extenuating circumstances. The costs to be recovered include the costs of
investigating an offence and administering a sanction, as well as any legal or other expert
advice. The costs include internal staff time; using external investigators, lawyers, and other
experts; and the use of any specialist equipment and advice.
Where the sanction involves court action, i.e. a prosecution, injunction or possession order, in
this case Natural England has to apply to the court to recover costs. Where it applies an
administrative sanction, it serves its own Enforcement Cost Recovery Notice. This notice
includes information on the grounds for imposing the notice, the amount to be paid, how to
pay, the payment deadline, rights of appeal and information on the consequences of failure to
comply. If the payments arising from an Enforcement Cost Recovery Notice are not made, these
debts can be recovered through the civil courts. Those given an Enforcement Cost Recovery
Notice are able to appeal against the costs imposed to the Tribunals Service. This can be for any
reason.

Inspection review
Transparency
Natural England makes its enforcement policy and results of its application of different
sanctions public. For the latter, the authority’s website contains downloadable excel files
listing the actions taken for individual offences. Indeed under the Environmental Civil
Sanctions (England) Order 2010, where a power is conferred on a regulator to impose a civil
sanction under the Order in relation to an offence, the regulator must from time to time
publish the cases in which the civil sanction has been imposed; where the civil sanction is a
fixed monetary penalty, the cases in which liability to the penalty has been discharged by
payment of the penalty following the notice of intent and without further action being
taken; where the civil sanction is a variable monetary penalty, restoration notice or
compliance notice, the cases in which a third party undertaking has been accepted; and
cases in which an enforcement undertaking has been entered into.
The table on the following pages provides an example of the information available, in this
case for prosecutions made. This information provides the reader with knowledge of
sanctions applied. However, it is important to note that there are no data on the number of
inspections made (as this type of activity might not begin as an ‘enforcement’ action) nor of
analysis of the reasons or drivers for non-compliance.
Natural England also published an annual overview of its enforcement activity 553. The most
recent annual report covers 1 April 2011 to 31 March 2012. Information relevant to
protected areas is provided in the following table.
Table 47. Criminal activity on SSSIs by financial year and sanction
553
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Year
2007-8
2008-9
2009-10
2010-11
2011-12

Warning letter
84
93
113
92
79

Caution
5
1
3
8
0

Prosecution
2
2
2
0
4

The annual report also provides a breakdown on offences by culprit (owner, public body or
third party), by geography, by habitat and by type of activity causing damage.
Effectiveness
The effectiveness of the enforcement system of Natural England is difficult to judge 554. In
particular, the introduction of the wide range of civil sanctions is very recent and, therefore,
are only now being understood by stakeholders and the use of different types of sanctions,
classification of offences, etc., is being worked through by the authority.
If one focuses on key outcomes, i.e. the quality of habitat in protected areas, Natural
England regularly monitors and reports on this555. Thus, since 2003, the proportion of
agricultural sites in favourable or recovering condition has increased from 45% to 97%,
whilst that for all SSSIs has increased from 57% to just under 97%. However, this is primarily
driven by Natural England’s working relationships with farmers, provision of financial
support, etc., rather than through enforcement action. Whether the enforcement action
taken acts as a deterrent to others, for example, is simply not knowable.
Criticism of its enforcement system is unlikely to be made by Natural England itself. The only
published criticism has been produced by the UK Parliament’s House of Commons Public
Accounts Committee. This was in July 2009. This made the following conclusion:
“Natural England has failed to use its enforcement powers to take action against
landowners and occupiers who persistently refuse to manage land in a way which conserves
the SSSI, allowing negotiations to become protracted at a financial and conservation cost.
Senior management in Natural England should monitor the action taken to reach agreement
on the management of SSSI sites with landowners/occupiers on an exception basis, based
on elapsed time against an internally established benchmark. Natural England should pilot
the use of a specialist team to enforce the body's powers where negotiations exceed the
benchmark.”
However, much of this criticism focuses on the nature of agreements between landowner
and the authority, rather than subsequent enforcement action per se. There is no specific
requirement to review the inspection system itself. Natural England is itself periodically
reviewed by different bodies, where the enforcement work is one element of such a review.

554
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Table 48. Reports of prosecutions undertaken by Natural England since 2007.
Site
name

County

Offence

Defendant

Habitat

Nature of
offence

Environmental
impact / harm

Court

Hawes
Water
SSSI

Lancashire

Section 28P(1) Owner

Kenneth Gregory

Lowland
calcareous
grassland

Unauthorised
fertilizer
application and
erection of a
hen house.

Damage to
calcareous
grassland due to
loss of herb rich
plants.

Lune
Forest
SSSI

Durham

Section 28P(1) Owner

Wemmergill Moor
Ltd

Upland blanket
bog

Unauthorised
activities
relating to the
construction of a
new track, car
park and
associated
drainage, plus
damage to
another route.

Cropple
How Mire
SSSI

Cumbria

Section 28P(1) Occupier

Paul Matterson

Mire

Hayle
Estuary &
Carrack
Gladden
SSSI
Dark Peak
SSSI

Cornwall

Section 28P(6A) Third party

Marlon Adams

Intertidal
mudflats and
sandflats

Derbyshire

Section 28P(6A) Third party

Mohammed
Saeed Akram,
Mohammed Iqbal
Shaikh and
Mohammed Yusuf
Shaikh

Dry upland
heath; upland
acid grassland
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Outcome

Restoration
Order

Date

Fine

Costs

Lancaster
Magistrates
Court

£2,500

£2,500

Yes

Apr07

Loss of blanket
bog (peatland)
vegetation and
impact on
hydrological
function of the
blanket bog
extending over a
much wider
area.

Durham
Crown Court

£50,000 total (3
offences)

£237,548.99

Yes

Jan08

Unauthorised
over-grazing and
supplementary
feeding.

Damage to
basin mire and
wet fen
habitats.

Barrow in
Furness
Magistrates
Court

£1,200

£4,663.80

Yes

Mar09

Reckless
disturbance of a
special interest
feature of the
SSSI.
Reckless damage
to special
interest features
of the SSSI by
setting fire to
moorland
vegetation.

Disturbance to
birds

West
Cornwall
Magistrates
Court

£250

£250 to NE and £15
victim surcharge

No

Mar09

Damage to dry
dwarf shrub
heath, acid
grassland and
bracken beds.

Huddersfield
Magistrates
Court

£85 each (£255
total)

£300 to NE for each
(£900 total) and
£15 victim
surcharge for each
(£45 total)

No

May09

Cam
Washes
SSSI

Cambridgeshire

Section 28P(1) Owner

Andrew Lawrence

Wet grassland

Honister
Crag SSSI

Cumbria

Section 28P(1) Owner

Honister Slate
Mine Ltd

Upland scree
and ledge

River
Wensum
SSSI

Norfolk

Breach of court
under-taking

Basil Todd

Chalk river

Vegetation
removal and
gravel addition

Farndale
SSSI

North
Yorkshire

Section 28P(1) Occupier

Michael Wood
and Yorks Sport
Ltd

Woodland

Unauthorised
release of
pheasants

Goyt
Valley
SSSI

Derbyshire

Section 28P(1) Owner

Robert Hall

Moorland

Unauthorised
ditch work, rush
cutting and
overgrazing
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Unauthorised
construction of
track,
hardstanding
(car park), soil
dumping, tree
planting and
mowing.
Via Ferrata' and
zip wire

Damage to
vegetation
community;
disturbance to
waders

Ely
Magistrates
Court

Conditional
discharge

£1,000

Yes

Jun09

Damage to rare
upland scree
and ledge
communities

Workington
Magistrates
Court

£15,000

£13,190 to NE and
£15 victim
surcharge

No

Aug11

Damage to
riverbank and
probable
adverse impact
on breeding fish
Damage to
ground flora
including wild
daffodils

Norwich
County Court

28 days prison
sentence
suspended for 2
years

£6,439

No

Aug11

York Crown
Court

£40,000

£125,000

No

Sep11

Damage to
dwarf shrub
heath, blanket
bog and acid
grassland
habitats

High Peak
Magistrates
Court

£500

£17,680 to NE and
£15 victim
surcharge

Yes

Mar12

Costs of inspections to business
The costs of inspection activity itself by Natural England are met by the budget of the
authority, not those being inspected. Costs to those being regulated, therefore, arise from
the time spent during inspection visits and follow-up. However, as the latter would occur in
the case of non-compliance (as would sanctions), this is not relevant in the context of
administrative burden.
The UK has adopted a process for taking forward better regulation principles within the
operation of its public authorities. This has included the responsibilities for enforcement
actions. In July 2009 the “Hampton Implementation Review Report” on Natural England was
published examining how well it was taking forward these principles. With regard the issues
relevant to this study, the review made the following findings:









Natural England clearly understands the need for a risk based and proportionate
approach. This is well demonstrated by its published Enforcement Strategy, its
Enforcement Policy and the literature issued to staff in order to implement the
Policy.
It is developing its stakeholder management and is implementing a stakeholder
database to capture all relevant stakeholder groups.
Natural England’s remit has to embrace the very different roles of
information/advice providers and enforcers. Senior managers have recognised that
this requires different skill sets and have expressed the view, supported by their
stakeholders, that enforcement is not yet completely embedded within its culture.
The information sharing protocols currently under discussion should be support to
support NE’s enforcement activity, develop stronger links with their enforcement
partners and further strengthen its staff’s enforcement skills.
In relation to reducing the administrative burden on customers, to date, the Wildlife
Management and Licensing Team have made customer savings of about £600,000 by
critically overhauling some of its regulatory processes and a further about £100,000
savings through other efficiencies.

A particular action to reduce inspection burdens, is the working relationship with the Rural
Payments Agency (RPA) (see above). RPA conducts its own inspections and it feeds back
information on SSSI consent breaches for Natural England to follow up. By removing the
need for two inspections this partnership with RPA reduces the burden of inspections on
landowners.
Conclusion
Natural England is a large public authority with many staff ‘on the ground’ able to be
involved in enforcement activity. It works closely with other bodies to support its inspection
work and has adopted a risk-based approach.
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It has only recently been given new powers with regard to civil sanctions which alter the
ability of the authority to address offences other than those which would have resulted in
prosecution. For these it has developed a detailed enforcement policy, but it is too early to
determine whether these new sanctions affect the type of enforcement work undertaken or
its effectiveness.
The authority is working to increase the capacity of its staff – specialist and generalist. The
capacity of the organisation is under pressure from public budget constraint, but the
implications for enforcement are not known.
With regard to best practice, the following can be highlighted:







An extremely detailed enforcement policy detailing how and when to use different
sanctions.
Close working relationships with a range of other public bodies to deliver much
greater inspection information as well as to reduce burdens to land owners.
Restoration of environmental harm is a primary objective of the enforcement
process.
Full cost recovery of enforcement action in the case of offences.
Detailed publication of offences committed and responses to these.
Criminal sanctions are available AND used for the few serious cases.
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11.6 UK Species Protection
Introduction
This case study examines enforcement of species protection legislation in the UK. There is a
significant UK-wide legal and institutional framework for species protection. However,
where appropriate some of the case study will focus on England.
Legislative framework
The main legal framework for species protection in the UK is the Wildlife and Countryside
Act which covers England, Scotland and Wales, whilst Northern Ireland has its own
legislation. In addition, the Nature Conservation Act gives further protection to wildlife in
Scotland.
The Act details offences for a variety of species. For the sake of brevity, those relating to
protection of birds set out in Part 1 of the Act are described here. All birds, their nests and
eggs are protected by law and it is an offence, with certain exceptions, to:









intentionally kill, injure or take any wild bird
intentionally take, damage or destroy the nest of any wild bird whilst it is in use or
being built
intentionally take or destroy the egg of any wild bird
have in one's possession or control any wild bird, dead or alive, or any part of a wild
bird, which has been taken in contravention of the Act or the Protection of Birds Act
1954
have in one's possession or control any egg or part of an egg which has been taken
in contravention of the Act or the Protection of Birds Act 1954
use traps or similar items to kill, injure or take wild birds
have in one's possession or control any bird of a species occurring on Schedule 4 of
the Act unless registered, and in most cases ringed, in accordance with the
Secretary of State's regulations (see Schedules)
intentionally or recklessly disturb any wild bird listed on Schedule 1 while it is nest
building, or at a nest containing eggs or young, or disturb the dependent young of
such a bird.

The maximum penalty that can be imposed for an offence under the Wildlife and
Countryside Act - in respect of a single bird, nest or egg - is a fine of up to £5,000, and/or six
months' imprisonment.
It is, therefore, a criminal offence to intentionally kill a wild bird. However, there are
occasions where an individual who is aware of the possibility of potentially adverse
consequences arising from their actions but proceeds with the actions in any event commits
a criminal offence. In such a situation, the individual is considered to be reckless. There are
three elements of an offence that may be considered reckless: conduct; consequence and
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circumstance, e.g. shooting a gun or setting a trap. Under the law, the conduct must be
intended.
In 2007 amendments were made to the Habitats Regulations aiming better to implement
the species protection provisions of the Habitats Directive. Specifically, most of the defences
were removed, such as the "incidental result defence" which applied to actions which were
the incidental result of an otherwise lawful activity and could not reasonably have been
avoided.
The Natural Environment and Rural Communities (NERC) Act 2006 provided enforcement
powers for Natural England wildlife inspectors appointed by the Secretary of State. These
powers include entering and inspecting premises to ascertain whether certain offences have
been committed; to check information or documents provided in support of an application
for certain licences; or to check that a licence is held and that any conditions attached to it
are being complied with. The Act also provides inspectors with powers to examine
specimens, and to take samples in certain circumstances and for specified purposes. These
powers are also extended to the Destructive Imported Animals Act 1932, the Conservation
of Seals Act 1970, the Deer Act 1991, and the Protection of Badgers Act 1992.
The NERC Act also strengthened police powers under the WCA 1981. Police officers have a
power to enter any premises, other than a dwelling, without a warrant where they suspect
with reasonable cause that an offence under Part 1 of the WCA has been or is being
committed.
However, the environmental audit committee of the House of Commons in 2012 has
criticized UK legislation in this area556, stating that it is too fragmented and some is out of
date. For example, several laws, such as the Night Poaching Act of 1828 and the Game Act of
1831, are archaic, for example, while the main legislation under the Wildlife and
Countryside Act 1981 is difficult for non-wildlife specialist lawyers to use. As a result the Law
Commission consulted in late 2012557 on proposals to reform the legislation. It stated that
the ‘legal landscape that is out of date, confused and often contradictory’ and that ‘Much of
the older legislation is out of step with modern requirements, and the principal modern Act
– the Wildlife and Countryside Act 1981 – has been amended to such a degree that it is
difficult for any non-specialists to use’.
The proposals put forward aim to simplify the existing complex framework, placing wildlife
law into a single statute. This would cover the species-specific law on the conservation,
protection and exploitation of wildlife. A single statute for wildlife management would have
benefits. It would allow for increased consistency (where different terms have been used to
mean the same thing in different statutes). It would also provide a comprehensive statute
for wildlife law. The new law would reduce the current dependency on criminal law, by
allowing an appropriate mix of regulatory measures such as guidance, advice and a varied
and flexible system of civil sanctions – such as fines and bans.

556
557

Environmental Audit Committee inquiry into Wildlife Crime. October 2012.
Law Commission. Consultation Paper No 206. Wildlife Law. A Consultation Paper. 2012.
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At this stage the consultation has closed, but no new legislative Bill has been proposed.
Institutional framework and partnership/inter-institutional arrangements.
The institutional framework is complex558. The principle authorities involved in the
enforcement of species protection legislation are:




The regional police forces across the UK.
The Nature Conservation Agencies.
NGOs.

Police forces have Wildlife Crime Units. For example, the Wildlife Crime Unit of the
Metropolitan Police is responsible for enforcement of wildlife laws within the London area,
and for taking initiatives to prevent wildlife crime. The Unit also provides specialist support
and assistance to police officers all over London, and works in partnership with many other
agencies, both government and non-government, as well as providing a focal point for
enquiries from the public. The Unit is part of the Metropolitan Police’s Specialist Crime
Directorate, and is made up of a small team of specialist police and civilian staff who have
been appointed for their expertise and experience in wildlife matters.
While each police force has responsibilities for wildlife crime, a UK-wide National Wildlife
Crime Unit has been established to bring the police actions together. The NWCU takes
forward the principles of ‘tasking and coordination’ is a fundamental element of the
National Intelligence Model (NIM) which Police forces in England and Wales are legally
obligated, by a code of practice, to adhere to. Tasking and coordination occurs every four
months, with one meeting a full strategic meeting.
The NWCU puts together an assessment of wildlife crime in the UK every two years. This is
used by the Tasking and Co-ordination Group to set the wildlife crime priorities559. The Unit
also gathers and analyses wildlife crime information and intelligence and sends it to the
agency responsible for investigating it. It also helps those agencies in their investigations.
When the UK wildlife crime priorities are agreed a ‘priority delivery group’ is formed and a
plan owner appointed to ensure that tangible progress is made in tackling the priority.
The Environmental Audit Committee in 2004560 recommended that a centrally managed,
national database which records all incidents of wildlife crime, as well as the details of all
successful and unsuccessful prosecutions mounted, be established as a matter of priority.
However, this was not implemented, so that NWCU’s records are partial. In 2012 the
Committee561 highlighted that ‘a comprehensive wildlife crime database would allow the
NWCU to identify emerging trends and efficiently target resources with greater accuracy.
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Defra 2005. Wildlife Crime: A guide to the use of forensic and specialist techniques in the investigation of
wildlife crime.
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UK TCG Briefing Paper: The purpose and function, of Tasking and Coordination. 2010.
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Environmental Audit Committee inquiry into Wildlife Crime. October 2004. See also: Environmental Audit
Committee inquiry into Wildlife Crime. October 2008.
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Environmental Audit Committee inquiry into Wildlife Crime. October 2012.
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Additionally, a record of prosecutions....drawn from the courts could be used to inform the
introduction of sentencing guidelines, the reform of available penalties and the on-going
development of wildlife law’. This would require additional funding, which is an issue (see
below). The Committee in 2012 received views from stakeholders that more wildlife crimes
should be notifiable, but the police noted that additional recording was already an issue of
administrative burden for police work and a concern to the public. However, even where
crime is recorded, a few police forces do not submit data to NWCU and the Committee
recommended that this deficiency be rectified.
It is important also to stress the role of NGOs in this field. Organisations such as the RSBP
and RSPCA have dedicated officers for wildlife crime and they play a major role in
enforcement action. For example, the RSPB's has an Investigations Section whose main role
is to support the statutory authorities by providing advice, expert witness and investigative
help on wild bird crime. These organisations are member funded and prioritise this area of
work. This major additional capacity should be recognised.
While each organisation has its own staff and focus, the enforcement of wildlife legislation
is undertaken through detailed partnership arrangements. It is, therefore, important to
consider these here.
There is co-ordination on wildlife crime across the UK through a number of groups bringing
together different bodies responsible for wildlife crime or with a strong interest in the issue
– governmental and non-governmental.
The NWCU works in collaboration with partner agencies such as UK Police forces, the
Department for Environment, Food and Rural Affairs (Defra) and the Joint Nature
Conservation Committee (JNCC) amongst others for the identification and assessment of the
threat. The UK TCG, on behalf of the UK, is responsible for the management of any
identified threat. This is done via its tasking and coordinating process.
The Partnership for Action Against Wildlife Crime (PAW) is a multi-agency body comprising
representatives of the organisations involved in wildlife law enforcement in the UK 562. It
provides opportunities for statutory and non-Government organisations to work together to
combat wildlife crime. PAW UK provides focus for action to tackle wildlife crime. Its mission
statement is ‘working in partnership to reduce wildlife crime through effective and targeted
enforcement, better regulation and improved awareness’. PAW UKs overarching objectives
are:




To facilitate effective enforcement to ensure that wildlife crime is tackled
professionally;
To influence the improvement of wildlife enforcement legislation; and
To raise awareness of wildlife legislation and the implications of wildlife crime.

Any organisation actively contributing to the PAW objectives can apply to become a
member of PAW UK. PAW members support PAW’s objectives by:
562
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Promoting, supporting and contributing to efforts to enforce wildlife legislation;
Co-operating with the statutory enforcement authorities by providing advice and
information, and by assisting with any other enquires as appropriate;
Being aware of the legislative controls relating to their activities and complying with
them at all times.

PAW members may:




send a representative to the annual Open Seminar, where PAW’s activities are
reviewed and ideas for future activities are gathered;
submit ideas and suggestions to the Secretariat for consideration by the PAW
Steering Group, and/or by the Working Groups;
Put forward for consideration a person from their organisation, with appropriate
specialist skills, to serve on any of the Working Groups.

PAW UK’s Steering Group sets the overarching objectives for tackling wildlife crime. It
encourages, challenges and co-ordinates members’ actions to deliver outputs which help
meet those objectives. The Steering Group is jointly chaired by the head of Defra’s Wildlife
Species Conservation Division, and the Wildlife Advisor to the Association of Chief Police
Officers. The PAW UK Secretariat is provided by Defra.
The PAW Steering Group consists of representatives of the Police, UK Border Agency, Defra
and other Government Departments, and meets twice a year to co-ordinate the
Partnership’s activities, and to determine its priorities. It sets up Working Groups to take
forward work on particular issues as needed, and appoints a co-ordinator to lead each
Working Group. Different parts of the UK face different wildlife crime issues so PAW
Scotland, PAW Northern Ireland and PAW Cymru look at their specific needs. These groups
are subsidiaries of PAW UK and participate actively in its national activities.
To make the enforcement of wildlife law more effective, UK wildlife crime priorities are set
every two years by the UK Wildlife Crime Tasking and Co-ordination Group (TCG); also
chaired by the Chairmen of the PAW Steering Group. It is responsible for ensuring that
progress is made in tackling the priorities. The Working Groups consist of specialist
representatives invited to participate by the Co-ordinator, and operate within Terms of
Reference agreed by the Steering Group on behalf of the Partnership. Groups are:






The Forensics Group keeps abreast of developments in this area and works to
provide tools to assist enforcers in their investigations. It supports the whole of PAW
UK.
The Publicity Group prepares material to support PAW UK by raising awareness of
wildlife crime and promoting wildlife law enforcement in England, Wales and
Northern Ireland. PAW Scotland have their own publicity group.
The Conference and Training Group oversees arrangements for the annual Police
Wildlife Crime Officer (PWCO) conference and other training events. It regularly
375

reviews wildlife enforcement training needs and requirements of the statutory
enforcement agencies in England, Wales and Northern Ireland.
The TCG is supported by the Wildlife Law Enforcement Working Group which aims to assist
non-government organisations and police in identifying priorities for wildlife law
enforcement from a conservation perspective; this group is chaired by the Joint Nature
Conservation Committee. Membership includes the Police (ACPO, coordinating, specialist
and lead officers), the conservation agencies (CCW, NIEA, JNCC, NE and SNH) dealing with
species and sites enforcement issues. The aims of the Wildlife Law Enforcement Working
Group (WLEWG) are “to improve effectiveness and joint working between Statutory and
Non-Governmental Organisations dealing with wildlife crime in the United Kingdom”. A key
aim is to identify enforcement priorities to advise the National Wildlife Crime Unit. In
addition, the group discusses ways of preventing, deterring, detecting and prosecuting
wildlife crime. Members also share information about the consequences of wildlife crime as
well as other relevant matters. The WLEWG reports to the Joint Nature Conservation
Committee (JNCC) within the statutory conservation agencies and to the designated lead
officer within the Association of Chief Police Officers (ACPO).
At a local level Natural England chairs local wildlife crime networks of those it works in
partnership with. It supports these and other agencies in investigating or enforcing any
wildlife crime as far as our resources and expertise allows, and in keeping with signed
Memorandums of Understanding.
In June 2010 the creation of the National Crime Agency (NCA) was announced, which will
become operational in 2013 to strengthen the fight against crime. However, The Home
Office has not decided whether or how the NCA will be involved in wildlife crime
enforcement, including whether it would take over NCWU’s functions. The Environmental
Audit Committee in 2012 heard views that the NCA should not take over NCWU’s functions
as there would be a danger of the focus on wildlife crime being lost563. Thus the Committee
recommended maintenance of the NWCU.
Inspection planning and process including risk-based approaches
The strategic direction and priorities for enforcement are discussed by the major
coordinating groups, such as PAW. The UK has a formal National Harm Reduction Strategy
for tackling wildlife crime, which brings together all the relevant statutory agencies.
Following a Strategic Assessment of wildlife crime across the UK, wildlife crime priorities
have been agreed and are addressed through the Strategy, which has three work streams:
Prevention, Intelligence and Enforcement.
The following criteria for the selection of UK priorities for enforcement of crimes of
conservation importance have been agreed by the WLEWG.
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The feature of conservation interest is known, or is believed or suspected, to be
subject to significant and persistent criminal activity.

Environmental Audit Committee inquiry into Wildlife Crime. October 2012.
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Such criminal behaviour may prevent the feature of conservation interest from being
maintained at, or recovering to, favourable conservation status or for species
occurring in other countries, illegal trade to the UK is at a level which is likely to have
a detrimental impact on wild populations of the species.
Action by enforcement agencies, through prevention, intelligence gathering or
detection and prosecution of offences, is necessary to make a significant
contribution to overall conservation efforts to maintain the feature at, or enable it to
recover to, favourable conservation status.
The relevant features of conservation interest are also subject to complementary
action to enhance their conservation status, such as through species recovery
programmes or similar with co-ordinated actions involving a number of partners.

For example, the WLEWG has identified the following priorities for action against wildlife
species crime in the UK:







Raptor persecution (including poisoning, egg theft, chick theft and nest
disturbance/destruction) with a focus on golden eagle, goshawk, hen harrier, red
kite and white-tailed eagle.
Freshwater Pearl Mussel collection.
Bat persecution.
European eel (over-harvesting and illegal trade)
Plant collection (e.g. lichens for traditional medicine and moss for hanging baskets)

Natural England issues licences in England for activities potentially affecting protected
species. Where such licences are breached Natural England is responsible for taking
enforcement action. Where offences against protected species are committed by those
without a licence enforcement action is undertaken by the Police and Crown Prosecution
Service. In 2010/2011 Natural England processed 9,770 licence applications arising from the
provisions contained in the wildlife and habitat legislation which it implements, principally
the Wildlife and Countryside Act 1981, the Conservation of Habitats and Species Regulations
2010 and the Protection of Badgers Act 1992.
In order to address emerging threats, the police and NWCU work closely together using an
intelligence-led, risk-based, targeted approach. ‘Horizon scanning’ is part of the NWCU’s
normal practice to help it identify emerging threats, as is strong and close communication
between wildlife law enforcement agencies, as well as non-Government organisations. The
NWCU reflect their findings in their Tactical and Strategic Assessments.
Natural England takes a risk-based approach to inspections and uses a standard risk model
using likelihood and impact and a high, medium, low assessment. This is supported by
generic guidance examples. This is intended to ensure that risks are assessed on a case by
case basis supported by experienced staff. With respect to wildlife licences, 10% of ‘high
risk’ licence sites should receive a visit, 5% of ‘medium risk’ and a small number of low risk.
A staff member can also ‘flag’ a licence for inspection at the time an application is approved
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if it is felt that risks are high or specific activities will need inspecting. Visits also take place
to investigate potential breaches. For some compliance inspections advance notice cannot
be given as evidence of a criminal offence might be lost. For other scheduled visits notice is
given.
However, while there are these strategic priorities and some focus on risk-based
enforcement, there is concern over the fragmentation of approach – this is examined in
more detail below.
A particular issue of species protection concerns invasive alien species. An Invasive NonNatives Species Strategy Framework for Great Britain was published in 2008. The measures
to be undertaken include risk assessment of non-native species to facilitate evidence-based
decision making; development of an information portal for non-native species records
(NNSIP), including an alerts system for rapid reporting of high priority new arrivals; a rapid
response framework between government bodies; communication campaigns aimed at
interest groups and the wider public; and an annual stakeholder forum. In 2010 the ‘Be
Plant Wise’ campaign was launched to raise awareness of the damage caused by invasive
aquatic plants and to encourage the public to dispose of these plants correctly. This was
followed up in 2011 with the ‘Stop the Spread’ campaign to encourage good practice
amongst users of water bodies. Both campaigns are actively supported and promoted by
key stakeholders.
To support the investigation of wildlife crime, guidance is produced on various issues. For
example, Defra has published very detailed guidance on the use of forensic techniques. This
guidance covers:










Scenes of crime examinations: Fingerprints, Fibres, hair and fur, Footwear, tyre and
instrument marks, Miscellaneous traces and glass samples.
Questioned documents & digital records: Questioned documents, Video Spectral
Comparator (VSC), Electrostatic Document Analyser (ESDA), Digital forensics.
Firearms.
DNA Profiling: Description of DNA Profiling method, Human DNA, The National DNA
Database (NDNAD), Linking a suspect to a crime scene, Wildlife DNA, Checking claims
of captive breeding, Identifying species, Minimum number of animals, Gender
determination.
Specimen Identification: Animal Morphology, Museum Services, Whole specimens,
Skeletons, skulls, horns, antlers, tusks and teeth, Other parts and derivatives,
Feather identification, Birds’ eggs, Plant identification, Vegetative or flower
characteristics, Wood anatomy, Traditional Medicines, DNA based methods, Other
analytical methods.
Wildlife poisoning and pesticide analysis: The investigation of wildlife poisoning
incidents in the UK, Operation of the Wildlife Incident Investigation Scheme (WIIS).
Forensic veterinary pathology: Sourcing Forensic Practitioners, The analysis of
samples, Scenes of crime investigation, Welfare and related issues, Firearms injuries,
Types of gunshot injury, Shotgun pellets, Low velocity gunshot wounds, High velocity
gunshot wounds, Shooting distance, Examination of firearm injuries, Dealing with
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recovered bullets, Snares and traps, Wildlife poisoning, Dog bite injuries, Estimation
of post-mortem interval.
Taxidermy examination: The use of professional taxidermists, Determination of
cause of death, Ageing and provenance, Style of taxidermy presentation, Faking
“antique” specimens.
Health and safety issues when handling samples and animals: General precautions,
Packaging, labelling and transportation of samples, Transportation guidelines,
Additional risks associated with wildlife cases, Personal protective equipment,
Zoonoses.
Laboratory procedures: Laboratory selection criteria, Valid Methodology, Quality
Assurance Accreditation, Quality Control, Staff Competence, Good forensic practice,
General guidelines, Sample Analysis, Witness Statements, Document Disclosure.

Follow-up and use of sanctions
Prosecutors select charges based of the seriousness and extent of the offence. Maximum
penalties are usually legislation specific but the court will sentence on the basis of
seriousness of the case based on the facts presented. Prosecution will take place where
there is sufficient evidence to make conviction likely and where this is the public interest.
The Police can consider suitability for a simple caution instead of prosecution if this is
warranted.
The Criminal Justice Act 2003 empowers the Crown Prosecution Service to issue a
conditional caution, which requires an offender to comply with rehabilitative and/or
reparative conditions, as an alternative to prosecution. Before the caution can be given, the
offender must admit the offence and consent to the conditions. Prosecutors will offer a
conditional caution where it is a proportionate response to the seriousness and the
consequences of the offending.
Since 2012 Natural England has had recourse to the use of administrative sanctions. These
have largely been applied to habitat offences and are detailed in the case study on habitat
protection.
Inspection capacity
Given the fragmented nature of the enforcement system and the fact that officers in the
respective authorities may only spend part of their time on wildlife enforcement, it is not
possible to determine how many inspectors are available or used. For example, the majority
of police forces now have at least one wildlife crime officer, and many forces have several.
Most undertake their wildlife duties on top of all their other policing work, but a small
number of forces now have a full-time wildlife crime officer.
The NWCU is funded by a combination of Defra, the Home Office, ACPO, ACPO Scotland, the
Scottish Government and the Northern Ireland Environment Agency. However, the funding
is modest. Defra and the Home Office each contributed £144,000 in 2011-12 and £136,000
in 2012-13. Furthermore funding is agreed no more than two years ahead. As a result the
head of the NWCU spends time seeking to secure funding ahead.
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The Environmental Audit Committee in 2012564 concluded that ‘NWCU's hand-to-mouth
financing is reflected in its fractured administrative arrangements, where its staff are
managed by North Wales Police, its website is maintained by Lincolnshire Police and its
headquarters is a building owned by a Scottish police force’. Furthermore, the lack of
certainty about its longer-term funding ‘makes it difficult for the NWCU to recruit, retain
and develop specialist staff and has hampered its capacity to monitor the illegal trade in
wildlife on the internet by investing in staff and equipment’. For example, to address the
growing problem of internet crime the NWCU received funding for an officer to address this.
However, as funding was only provided for one year, it found it impossible to attract a
recruit to the post.
As a result the Committee recommended that ‘the Government reinforces the success of
the National Wildlife Crime Unit by implementing long-term funding arrangements to allow
it to plan for being even more effective in the future, including enhanced long-term funding
to enable it effectively to monitor wildlife crime on the internet’.
Furthermore, the Committee concluded that ‘partnerships between the police and NGOs
can effectively increase funding for wildlife crime enforcement, and the Home Office should
encourage all police forces to consider implementing them. This model might usefully be
extended to fund other facets of wildlife crime enforcement, such as the NWCU’.
Under the PAW Forensics Working Group and the TRACE Network, a Forensic Analysis Fund
has been established. This is a small fund to which TRACE, Defra, RSPCA and WWF have
contributed. Law enforcement agencies may apply to this fund for financial support to fund
forensic techniques required to provide evidence in support of a wildlife crime investigation.
If an application is successful, the Fund has match-funded the costs of the forensic test.
PAW partners provide both financial and ‘in kind’ support for wildlife crime awareness
raising, capacity building and other activities, for example through providing training,
sponsoring wildlife crime awards, publishing publicity and information material including on
their websites, and manning the PAW Roadshow trailer.
Most police forces have specialist wildlife crime officers, who handle cases involving wildlife
crime and advise other officers. However, they will have other responsibilities such as other
environmental crime. However, the Environmental Audit Committee in 2012 highlighted
evidence from the former Association of Chief Police Officers lead on wildlife crime: ‘Wildlife
crime legislation is a labyrinth of fairly old legislation and very complex legislation … the
average cop out there has a rudimentary understanding of that at best, probably based
upon a half an hour or an hour's lecture that was given many years ago in a classroom
somewhere during their initial training … I think it would be probably unrealistic....to expect
every police officer in the country to have the sort of knowledge of wildlife crime procedure,
legislation and so on that the specialists have’.
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Training courses are held bringing together different authorities, such as an annual weekend
wildlife crime conference. An important aspect of improving capacity is to raise awareness
of wildlife crime within police forces. This is a primary task of PAW and its partners have led
awareness raising activities.
Natural England has worked to enhance capacity including training on the Police and
Criminal Evidence Act, use of a police secondee for a year and joint investigations and
operations with police, and entering into intelligence sharing agreements with the National
Wildlife Crime Unit (NWCU). In addition it has created Regional Regulatory and Enforcement
leads to consistently deliver protected areas regulation within the regions.
Inspection review
The NWCU contains a partial record of prosecutions, etc. At present it is difficult to access
these records. It is only now developing a website: http://www.northwales.police.uk/nwcu/home.asp. How information on outcomes is to be provided is not yet
clear.
The enforcement activities of Natural England are made available on an annual basis for
each case in a downloadable excel file. Details of this are provided in the case study on
habitats protection.
Given the fragmentation of the administrative system for species enforcement, review is
problematic. Various agencies have their own review processes, such as Natural England.
Furthermore, PAW has reviewed itself and Defra also reviews wildlife crime enforcement.
For example, in 2009–10 Defra led a review of PAW to ensure that it remained fit for
purpose. Finally, the HoC Environmental Audit Committee has regularly reviewed the issue.
Having said this, it is not clear how well reviews seek to link enforcement effectiveness to
revised enforcement processes.
Transparency and reporting
It is important to note that some strategic and operational documentation is not publicly
available, given that this might be a help to criminal activity. However, much UK
documentation is available.
The Home Office is responsible for recording of crime. Most wildlife offences, with the
exception of certain offences under section 14 of the WCA (release of non-native species),
are not required to be notified to the Home Office for national crime statistics purposes. The
Ministry of Justice publishes Court statistics annually. Since April 2007, all police forces have
been recording wildlife incidents under the National Standard for Incident Recording (NSIR).
The NSIR does not, however, provide a comprehensive record of wildlife crime, but provides
an overall picture.
Since April 2007, the NWCU has developed, a database of all incidents of wildlife crime of
which they are informed. This includes reports from police forces, UKBA, other Government
agencies and non-Government organisations. Non-Government organisations, including the
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RSPB, RSPCA and the Bat Conservation Trust, also keep records of wildlife incidents reported
to them. As a result, there is some fragmentation of the recording of species protection
crime and enforcement activity, so that an overview for analytical or stakeholder purposes
is difficult.
An example of reported incidents is provided in the following figure from the 2012
Environmental Audit Committee report on UK wild bird poisonings 2002 to 2011.
Figure 11. Incidents of wild bird poisonings in the UK 2002-2011 (source Environmental
Audit Committee)

Effectiveness of the inspection system
The coordination of authorities in the UK is an example of good practice, together with the
combination of national dialogue and local action. Furthermore, the involvement of both
public authorities and strong NGOs is a further strength.
However, there are considerable shortcomings in wildlife enforcement in the UK and these
are summarized below.
Nurse565, for example, considers that in the UK there is too much reliance on charities for
the investigation of wildlife crime and that the Government has relinquished its
responsibility for the detection and policing of wildlife crime to the NGO sector.
Investigations rely heavily on the public and volunteers to identify and report crimes, and
then investigations by charities such as the RSPCA or RSPB to gather evidence. There are
exceptions, such as targeted operations which have helped to dismantle organised criminal
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gangs, but these high-profile prosecutions hide the fact that many offences are never
reported, investigated or punished. Nurse concludes that in many police forces, wildlife
crime officers deal with incidents on an almost voluntary basis while continuing to handle
their day-to-day policing workload, although there are a few full-time wildlife crime officers
and a National Wildlife Crime Unit. Wildlife crime was rarely a priority for chief constables or
divisional commanders except in a few rare instances.
The Environmental Audit Committee in 2012 received evidence that the Crown Prosecution
Service was ineffective at prosecuting wildlife crime, because its prosecutors lacked
specialist knowledge and training on conservation law. It, therefore, recommended that ‘the
CPS should review its performance on prosecuting wildlife crime in England and Wales with
a view to either employing specialist wildlife crime prosecutors or introducing specialist
wildlife crime training for its generalist prosecutors’.
Most wildlife crimes committed in the UK carry a maximum sentence of £5,000 and/or a sixmonth custodial sentence. The Association of Chief Police Officers stated to the
Environmental Audit Committee in 2012 that ‘the penalties that are available for some
wildlife crimes appear in some cases not to be dissuasive’, but, in contrast, the RSPCA stated
that that the available penalties were ‘generally fit for purpose’. Specifically, the Committee
concluded that the deterrent effect of the introduction of custodial sentences in 2001
appears to have dissuaded many people from collecting the eggs of wild birds.
However, the Committee concluded that, based on repeated views of witnesses, ‘It is
currently impossible definitively to answer the question whether the available penalties for
wildlife crime offences are fit for purpose because of inconsistent sentencing by judges and
magistrates....due to the lack of any sentencing guidelines for the judiciary and of specific
training for magistrates’. Thus it recommended that ‘the Government reviews whether the
available penalties provide sufficient deterrent effect and work with the Sentencing Council
and the Magistrates' Association to introduce sentencing guidelines for the judiciary and
training for magistrates in relation to wildlife crime offences’.
Burdens of inspection
The focus on enforcement of species protection is on the detection of criminal activity and
enforcement of sanctions. The issue of regulatory burden is, therefore, less relevant as it
does not generally involve routine inspection of activities that might be compliant and,
therefore, feel subject to a burden, except for some inspections of species licences issued by
Natural England. Natural England has sought to address regulatory burdens through its
‘Regulatory Improvement Programme’. However, overall, regulatory burden is not
effectively an issue in this area.
Conclusions
There are some important good practices in the UK, centred around partnership working.
However, reviews of wildlife enforcement have shown significant issues with:
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Reporting and recording of crime incidents – not only an issue of transparency, but
also affecting the development of strategies to address crime.
Long-term funding of organizations affecting their capacity to function.
Fragmented legislative framework, although this has been subject to review and
recommendations for a new legal framework have been proposed.
Despite the partnership arrangements, the institutional framework is probably too
diverse.
While some trends in offences, e.g. disturbing birds’ nests, have shown significant
declines, there are serious concerns over the effectiveness of enforcement as a
whole.

Finally, an interesting conclusion on wildlife crime in the UK was made by the Chair of the
Environmental Audit Committee in 2012 who stated ‘Wildlife protection law in the UK is in a
mess after being patched up too many times in an effort to keep pace with offending. The
law needs to be consolidated and the courts need to be given sentencing guidelines. The
Government's good intentions on wildlife crime are being undermined by tangled
administrative arrangements and a lack of coherent long-term planning. The Government
need to back up the police on the front-line against wildlife crime. We are not
recommending that they spend more money; we are recommending that they give
specialist wildlife police more long-term funding certainty, so that the police can avoid a
hand-to-mouth existence and the splintered arrangements which hamper efforts on the
ground.’
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11.7 UK: CITES
Introduction
This case study examines the UK enforcement system for CITES. The Regulation focuses on
trade in endangered species and, therefore, the systems and institutions in place are largely
UK-wide rather than the competence of the devolved administrations. Thus this case study
is a UK-wide report.
Legislative framework
The Endangered Species (Import and Export) Act 1976 was the first piece of legislation to
implement CITES in the UK. It has been substantially amended and is now largely
superseded by the EU Regulations. The Control of Trade in Endangered Species
(Enforcement) Regulations 1997 (COTES) now enforce the EU Regulations. This is further
supported by the Customs and Excise Management Act 1979 (CEMA).
Under the legislation the UK Border Agency (i.e. customs) (UKBA) has powers to control
illegal movements of CITES protected species. The UKBA is responsible for enforcing import
and export controls at the UK Border. The UKBA has no enforcement role to play in
controlling the movement of species or their parts and derivatives between MS. Any
controls on movement of specimens within the EU are enforced by the police under
domestic UK law.
Police powers include specific provisions made in legislation such as COTES and also the
Wildlife and Countryside Act 1981, as well as through other, wider legislation such as the
Proceeds of Crime Act 2002, the Serious Organised Crime and Police Act 2005, the Fraud Act
2006 and the Theft Act 1968.
In the UK CITES fraudsters and smugglers risk up to seven years’ imprisonment and/or an
unlimited fine.
The UK legislation provides a range of enforcement powers to different bodies, but there
are limitations and problems with this566. For example, COTES Regulation 5 provides the UK
Border Agency (UKBA) with the power to seize items it believes to have been imported
unlawfully and to require the owner to show evidence of lawful importation. However, if
the police find a similar issue, they do not have a similar power and must rely on UKBA to
agree to use its powers, when informed of the problem. Furthermore, Wildlife Inspectors of
the Animal Health and Veterinary Laboratory Agency Wildlife Inspectorate have powers
under COTES Regulation 9(4) to enter any premises to conduct an inspection, but the police
can do so only if they suspect that an offence has been committed and they have obtained a
search warrant. Note that for species measures, the Wildlife and Countryside Act 1981 does
allow the police to enter any land that is not a dwelling without a search warrant.

566

Environmental Investigation Agency. Written evidence submitted to the Environmental Audit Committee.
2012.
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There are, therefore, limitations on the powers of the police, which restricts their
enforcement powers and which may require additional support from other authorities,
resulting in delay, duplication, unnecessary use of resources or, if this is not possible, failure
to detect or enforce the law.
COTES Regulation 9(3) requires that a vet be present where samples are taken in CITES
cases. However, this requirement is for all samples, including plant material. This is an
unnecessary waste of resources.
Concerns have also been raised that UK Regulations do not include sanctions for noncompliance covering the sale of caviar.
Institutional framework
The UK institutional framework for implementation of CITES is based around a management
authority, scientific support authorities and enforcement authorities.
The UK CITES Management Authority which includes a Defra policy team. This acts as a
liaison internationally (including within the EU) and provides overarching policy on
implementation at UK level. Defra also includes a CITES licensing team (within Defra’s
Animal Health agency) which issues import and export permits and other CITES certificates.
There are two CITES Scientific Authorities which advise the Management Authority on
scientific issues including an assessment of whether the proposed trade might have a
harmful effect on the conservation of the species in the wild. These are the Joint Nature
Conservation Committee (JNCC), for animal species, and the Royal Botanic Gardens, Kew,
for plant species.
The UK Enforcement Authorities are the UK Border Agency (UKBA), at ports and airports,
and the Police (internally within the UK). Their function is to enforce the CITES regulations
and work with, or draw support from, the UK Management and Scientific Authorities.
The UK Border Agency (UKBA) has a dedicated CITES team based at Heathrow Airport which
has a UK-wide responsibility for enforcement of the endangered species laws at ports and
airports. It has a network of specialist officers called Customs Wildlife and Endangered
Species Officers.
UKBA has an operational policy concerning CITES implementation567. This states that the
main responsibilities of the UKBA are to:



567

Maintain and develop the existing enforcement policy framework;
Evaluate the border enforcement implications of changes to the EU or UK CITES
legislation;

Border Force Operations Manual Customs Guidance Endangered Species- CITES
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Work with Defra and other corporate partners to address arising legislative issues
and to confirm illegal trade risks and enforcement priorities to be taken into account
in the delivery of agency border controls;
Promote the effectiveness of the controls by working closely with operational border
control officers;
Represent the agency at CITES national and international meetings;
Provide up to date guidance on enforcement of CITES customs controls
Ensure seizure statistics are produced on time for use in UK and international reports
Provide agency CITES policy input into Parliamentary and other official
correspondence; and
Prepare briefing for the media and other agencies on the agency’s role in enforcing
CITES controls.

The Heathrow CITES Enforcement Team’s main responsibilities are to:







Profile and target shipments of controlled species, their parts and derivatives that
may not have a permit;
Arrange disposal and re-homing of seized live animals in line with the UK’s
conservation aims and principles, through their contacts with most of the UK’s zoos,
wildlife parks and other specialist groups and individuals;
Maintain links with Animal Health by having a direct link with their computer system
(UNICORN), which records all licence applications received by them, and by
discussing operational problems with them;
Liaise with the JNCC and Kew over species identification; and
Provide advice to border force officers around the country who experience problems
when dealing with controlled goods, and to provide them with practical assistance in
areas such as Training, identification, investigations, the retrieval of live animals and
public relations/media work.

The operational policy also sets out the operational objectives of the scientific authorities.
For Kew these are:





Advising Defra on scientific matters relating to the conservation of endangered
plants and their derivatives,
Advising the Government on the conservation of CITES flora, and carrying out
scientific and educational research;
Providing experts to examine specified imports of flora or their derivatives such as
timber; and
Undertaking temporary homing and assisting in the eventual disposal or re-homing
of plant and timber seizures.

For the JNCC these are:



Advising the Government on the conservation of CITES fauna, and carrying out
scientific and educational research;
Providing experts to examine specified imports of fauna or their derivatives; and
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Helping the agency to assess the appropriate re-homing or disposal options for
seizures in line with conservation aims and principles.

Wildlife crime within the UK is undertaken by the regional police forces’ Police Wildlife
Crime Officer’s (PWCOs). In London, the Metropolitan Police has a dedicated Wildlife Crime
Unit and a National Wildlife Crime Unit (NWCU) has also been set up (joint-funded by the
Home Office and Defra) to coordinate intelligence in order to target enforcement efforts at
particular areas of wildlife crime. This role on wildlife crime by individual police forces and
the NWCU includes CITES, but also includes species protection. More detail is, therefore,
provided in the case study on species protection.
In its 2012 inquiry into wildlife crime, the Environmental Audit Committee received
considerable support for the NWCU from a range of different witnesses568. The Committee
noted that its 2004 report criticised the predecessor organisation to the NWCU for
‘expending time and resources on developing intelligence packages for police forces who
have no intention of devoting any real resources to the crimes themselves’. In contrast it
stated that ‘This criticism could not be levelled at the NWCU, which has forged effective
working relationships with UK police forces and other national and international
enforcement bodies. Recent successful enforcement actions in which it played a key role
included ... Operation Ramp, which was an international operation involving 51 countries
against the illegal trade in reptiles, in addition to multi-police force operations to tackle
poaching and many other operations.’
In addition the UK has established the Partnership for Action Against Wildlife Crime (PAW)
which created a forum for government and non-governmental organisations to work
together with a common aim of promoting the enforcement of all wildlife conservation
legislation in the UK (including CITES-related legislation). More detail is, therefore, provided
in the case study on species protection.
Defra’s Animal Health and Veterinary Laboratories Agency (AHVLA) Compliance Team,
authorises a team of wildlife inspectors. These are a panel of part-time, fee-paid, home
based Inspectors located throughout the UK. The role of Wildlife Inspectors is to undertake
inspections of customers/stakeholders involved commercially with CITES species and to
support law enforcement agencies. These inspectors are recruited mainly for their expertise
in species identification. Wildlife inspectors have powers of entry to perform inspections.
They also provide specialist assistance in identification of species in support of the Police
and UKBA. The Wildlife Inspectors have a code of practice569, which details issues such as
reporting (see below). The following box provides a copy of the statement of service
provided in the code of practice.
Box: Wildlife inspectors’ statement of service
Wildlife Inspectors are committed to giving you the best service it can by:
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Environmental Audit Committee inquiry into Wildlife Crime. October 2012.
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Wildlife Inspectors – Code of Practice and Statement of Service
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Acting fairly and impartially
We will treat your affairs in strict confidence, within the law; ensure all our activities fall
within our legislative remit; be objective.
Communicating effectively with you
We aim to provide accurate and relevant information when communicating with you.
Providing good quality service
We aim to handle your affairs promptly and accurately; be accessible; keep your costs to a
minimum; help customers with special needs; be courteous and professional; continually
improve our service.
Taking responsibility for our service
We will publish this document; consider your comments and complaints and; monitor our
own performance. If you are unhappy with the conduct of a Wildlife Inspector or the
Compliance Team, you should in the first instance contact the Chief Wildlife Inspector. If you
are dissatisfied with his response, you can refer the matter to the Head of Customer and
Stakeholder Services. Following this you may contact your local Member of Parliament and
ask for your complaint to be referred to the Parliamentary Ombudsman. [contact details
provided] The Compliance Team at AHVLA’s offices in Bristol are available during normal
office hours to answer questions or to provide specific advice, guidance and support to
Wildlife Inspectors and keepers/traders via telephone, facsimile transmission or e-mail.
In considering the institutional framework, it is important to stress the role of NGOs in
supporting CITES implementation. NGOs such as TRAFFIC contribute significant resources to
supporting enforcement, including being members of particular operational priority
initiatives (see below). Some NGOS, such as the RSPB, focus efforts on particular types of
controlled species.
The UKBA CITES Enforcement Team states that may seek outside assistance from museums,
universities, conservation groups and zoos which have the necessary expertise. NGOs such
as WWF, TRAFFIC, RSPB and RSPCA also provide support, for example in assisting in rehoming seized live animals.
Enforcement policy and awareness raising
In June 2011 the Government published “The Natural Choice” a White Paper on the natural
environment. It gives the following commitment:
“Recognising the environmental and economic damage that wildlife trafficking can cause
domestically and internationally, and its links to other serious international crime, we will
continue to play a leading role in tackling wildlife crime at home and on the international
stage. We will work with CITES and related programmes, as well as with INTERPOL and
EUROPOL and other national enforcement agencies, to share our expertise and strengthen
international capability and resolve to combat the threat. We will ensure co-operation
across government departments, within the proposed National Crime Agency structure and
its Border Police Command, to share resources and expertise. Following the announcement
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of our continued financial support for the National Wildlife Crime Unit, we will ensure that it
plays an active role on the international stage as well as at home.”
This strategic statement was further supported in August 2011 by the Governments
biodiversity strategy: “Biodiversity 2020: A strategy for England’s wildlife and ecosystem
services”, which stated “We will reduce wildlife crime by working through the Partnership
for Action Against Wildlife Crime (PAW) and by contributing to funding for the National
Wildlife Crime Unit for a further two years, from 1 April 2011. We have confirmed new UK
wildlife crime priorities for them to target over this period.”
The CITES Priority Delivery Group sets out the priorities for CITES enforcement and is made
up of representatives of the police, the head of the National Wildlife Crime Unit, UKBA and
Defra. Its objectives are:





Increasing the amount of targeted compliance activity.
Increasing the number of intelligence submissions and products.
Improving the quality of analytical assessments.
Increase the number of enforcement outcomes.

All the priorities are in line with the national intelligence model so that there must be
intelligence to suggest that there is a problem before enforcement action is planned. There
are currently four operational CITES priorities: the illicit trade in ivory; reptiles, with a
particular focus on tortoises; the illegal trade in raptors; and all forms of traditional
medicines, including the use of rhino horn.
For each operational priority there is an enforcement plan. This is based on enforcement
action, on education and then compliance checking. Thus ivory is a relatively recent priority
which began with a threat assessment and has moved to enforcement action focused on the
trade in ivory on the internet. This has already resulted in a number of cases, including some
referred to other MS. In contrast the priority on reptiles, Operation Ramp, is concluding as
after a period of enforcement activity, traders in the UK are now largely compliant. In this
example, the focus on this area of concern has clearly been effective.
There is a large amount of awareness raising activity to support enforcement. Some of this
is undertaken by the governmental authorities (UKBA and police) and some by NGOs. Some
of the awareness raising activity is targeted at the public, for example:






Press releases/conferences/media (coverage on TV, etc.).
Brochures, leaflets, e.g. information on CITES is included in the general information
leaflet on banned goods at UK passenger terminals.
Presentations, e.g. police wildlife crime officers give regular talks to members of the
public, presentations to museums.
Displays, e.g. at museums, ports, airports.
Telephone hotlines to report concerns.
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However, considerable effort is given to awareness raising to those who may be affected by
enforcement action, e.g. traders and shop keepers. Indeed, awareness raising is an integral
part of an enforcement campaign. For example, alongside inspections and enforcement in
work on reptiles and also on traditional Chinese medicine, considerable effort has been
given to help traders and shop keepers to understand the issues involved, emphasising their
self-interest in compliance.
Inspection planning and process and use of sanctions
All inspections are generated, monitored and controlled by the Compliance Team within an
overall risk-based inspection strategy. For example, all UKBA customs examinations of CITES
derivatives or live animals are conducted using a risk based system from low to high. In
addition UKBA are able to set profiles on a computerised entry clearance system, to
automatically select or identify shipments being imported from third countries that are
worthy of examination or require document validation, i.e. CITES permits.
The UKBA seizure action policy states that normally, where imports or exports of CITES
specimens are without the necessary permits and/or notifications they should be seized. If
the importer is present, they should be issued with the standard documentation explaining
their right of appeal under CEMA. If not the importer should be sent a Notice of Seizure. If
live animals are involved, the CITES Enforcement Team must be contacted, who will arrange
to house live animals requiring quarantine either locally or at the Animal Reception Centre
(ARC) at Heathrow Airport.
While significant penalties are available for CITES offences, there is significant concern that
this are not proportionate to the offences committed and do not act as a sufficient
deterrent given the financial benefits of criminal activity. The Environmental Investigation
Agency, for example, highlighted the following examples of where convictions resulted in
fines far lower than the value of the offence570:






Trevor Lay sold lemurs to the value of £20,000—at court he was fined £1,500 and
£950 costs;
Brynn McDonagh imported £26,000 worth of birds of prey from South Africa to sell
on, and received a suspended sentence and £1,000 costs;
David Brett had Indian Star Tortoises sent to him in the post to the value of £8000
and was given a suspended sentence and £360 costs;
Heng Low sold arowana fish to the value of £10,000, and was fined £2,000 with £800
costs at court;
the Renaissance company had £353,000 worth of illegal shahtoosh shawls in stock,
and was fined £1,500 at court.

570

Environmental Investigation Agency. Written evidence submitted to the Environmental Audit Committee.
2012.
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Thus the EIA argued that ‘there is a need to ensure tougher penalties and custodial
sentences are addressed consistently throughout the UK and that the penalties available for
wildlife crime offences are used to their fullest when such a deterrent is needed’. It
considers that while the legislative framework in the UK is sufficient, it is ineffective due to
the sanctions imposed. One reason for this is the ‘lack of awareness of the impacts of
wildlife crimes on behalf of prosecutors and the judiciary, but also because the judiciary
must judge the criminal’s ability to pay a fine, and consider reducing sanctions in response
to offender mitigation. Because of this, fines become too low to act as an effective
deterrent to repeat and future criminals, particularly those who stand to make considerable
profit from illegally traded wildlife.’ Thus ‘The fear of a high judicial penalty is not sufficient
on its own to deter offending—the potential offender must perceive there is a certainty of
detection, arrest, and a clear belief that the authorities will prosecute. This is currently an
unlikely scenario in the UK context. The risk to wildlife offenders is minimal, and the rewards
are extremely high when balanced against the chance of getting caught or the likely penalty
that would be imposed.’
With regard to inspections from Wildlife Inspectors, those inspected ‘are encouraged to
contact AHVLA if they have comments or concerns about any aspect of the inspection process,
or if the conduct of the Inspector is considered to fall short of the high professional standards
expected’. In the first instance, the Chief Wildlife Inspector will investigate all complaints
involving the conduct of Wildlife Inspectors and/or the activities of the Wildlife Inspectors in
general.
Inspection capacity
According to the last UK CITES report571, within the Defra CITES policy team there are 7.5
staff and in the AHVLA Wildlife Licensing and Registration Service there are 30 staff, 22 of
which are inspectors. Overall they spend about 85% of their time on CITES work.
The JNCC has five members of staff in total who work on CITES related work, ranging in time
inputs from 30-100%. Kew has four staff members working on CITES, two providing 75%
input and two providing 50% input.
The staff capacity of the enforcement authorities is difficult to judge and is changing. For
example, customs staff are involved in other duties and concern was raised that vacancies
with the Heathrow CITES team are not being back filled. Furthermore, within the police
forces, officers are involved in other duties, including other wildlife crime issues.
The London Metropolitan Police Service Wildlife Crime Unit has developed an innovative
partnership funding arrangement with the World Society for the Protection of Animals
(WSPA). In 2011, WSPA provided £100,000 to increase the strength of the unit by one police
officer and one member of police staff. Thus such partnerships can directly support the
capacity of enforcement institutions.

571

UK CITES Report 2011.
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The NWCU is funded by a combination of Defra, the Home Office, ACPO, ACPO Scotland, the
Scottish Government and the Northern Ireland Environment Agency. However, the funding
is modest. Defra and the Home Office each contributed £144,000 in 2011-12 and £136,000
in 2012-13. Furthermore funding is agreed no more than two years ahead. As a result the
head of the NWCU spends time seeking to secure funding ahead.
The Environmental Audit Committee’s 2012 criticism of the funding of NWCU is described in
the UK species case study. As a result the Committee recommended that ‘the Government
reinforces the success of the National Wildlife Crime Unit by implementing long-term
funding arrangements to allow it to plan for being even more effective in the future,
including enhanced long-term funding to enable it effectively to monitor wildlife crime on
the internet’.
Furthermore, the Committee concluded that ‘partnerships between the police and NGOs
can effectively increase funding for wildlife crime enforcement, and the Home Office should
encourage all police forces to consider implementing them. This model might usefully be
extended to fund other facets of wildlife crime enforcement, such as the NWCU’.
The specialist skills needed for enforcement are well recognised. The skills of the scientific
authorities include botany, ecology, fisheries, forestry, welfare and zoology. Those of the
JNCC include sustainable use and production systems and those of Kew include capacity
building, artificial propagation, plant trade issues, sustainable use, taxonomy and
nomenclature expertise, horticulture, wood anatomy and DNA techniques.
For the enforcement authorities, their basic training (customs or police) provides them with
the skills for investigation and seizure. However, they require additional training to be able
to understand CITES/wildlife issues specifically. Two wildlife crime foundation courses are
run each year for Police officers, which include CITES and EU WTR’s, training is provided by a
number of agencies including the police, UKBA, AHVLA, JNCC and Kew. At least two week
long CITES enforcement courses are run each year by UKBA with students from UKBA and
UK police forces. UKBA also run numerous CITES awareness seminars as part of UKBA
enforcement officer’s basic training and refresher courses for more experienced officers.
PAW arranges an annual court training day for police and the crown prosecution service.
Box: examples of training by CITES authorities (from the 2011 UK CITES report)
UK Management Authority and Kew:
 Training was provided by WCMC to the UK MA and RBG Kew on the use of the UNEPWCMC species database in 2010.
Kew attended the following capacity building events:
 The Central Point of Expertise on Timber (CPET –Timber procurement) at Chatham
House,
 Illegal Logging Stakeholder meetings,
 EDIT meeting (Spain),
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Fairwild workshops (Vilm, Germany)

Enforcement authorities:
 UKBA received training from a caviar trader and also on timber recognition from
Chichester University.
 Staff of Scientific Authority as part of the UK/China sustainable development
dialogue (SDD).
 Chinese MA and SA and enforcement agencies visited the UK (UKMA, UKSAs and
enforcement officials) to exchange ideas on best practice for CITES implementation
and enforcement. A reciprocal visit was made to China by UK enforcement later in
2010.
Inter-institutional arrangements
At the UK level, there is strong inter-institutional working, as described above in the
institutional framework, with joint strategies, priority setting and joint operational
programmes.
UK CITES authorities also work closely with other MS and with third countries. This includes
intelligence sharing, support for training, workshops, joint operations, etc. Recent examples
include:












NWCU provided analytical support at a tortoise trade workshop in January 2009.
NWCU involved in a joint operation with Belgium, Spain and the Netherlands.
UK participation in Operations Ramp and Tram (reptiles and TCMs).
China and Belgium: seized ivory products and controlled deliveries.
USA: considerable dialogue concerning permit validity and legislation.
France: exchange of information concerning agarwood and ivory seizures.
Netherlands: Joint operation on export of ivory and seizure of live clams.
EU: all interesting seizures disseminated via EU TWIX alerts.
Czech Republic: intelligence exchange regarding seized reptiles.
Nicaragua: intelligence exchange regarding seized reptiles.
Switzerland: intelligence exchange on traders.

Inspection review and reporting
There is a considerable amount of information collected on CITES enforcement action. For
example, for the year 2010–2011 the UKBA seized over 42,000 items coming into the UK.
However, there are some issues with recording and availability of data.
CITES offences are a notifiable wildlife crime and are therefore reported to the Home Office
for statistical purposes. However, the Home Office has not allocated such offences a specific
code, and they are recorded under the general Home Office code ‘999/99 Other crime or
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record only entry not catered for elsewhere’. Therefore, the data collected are not useable.
As a result the Environmental Audit Committee recommended that the Home Office should
immediately allocate notifiable CITES offences a specific wildlife crime code, in order to
provide useful statistics on CITES offences.
The Environmental Investigation Agency, for example, in 2012 submitted a freedom of
information request to the Home Office for details of COTES and CEMA convictions, but no
response had been received so it was not been possible to make a judgement on whether
the Home Office records are an accurate representation of the cases that have taken place.
The Wildlife Inspectors’ code of practice (see above) details their reporting obligations.
Wildlife Inspectors will make written records in their Notebooks of each and every
inspection they carry out, either during the visit itself, or immediately thereafter. An
Inspection Report form issued by AHVLA must also be completed during the inspection and
the original returned to the Compliance Team as soon as possible after the inspection has
been completed.
Review of enforcement action is clearly undertaken, examining effectiveness and guiding
future decision making. Furthermore, there is close scrutiny of authorities by NGOs such as
TRAFFIC, which are quick to highlight improvements that could be made.
The CITES priority group, in setting priorities for enforcement action, reviews the
effectiveness of current priority action. For example, the effectiveness of the current priority
enforcement action on reptiles means that this priority is ending. Review is an inherent part
of an intelligence-led approach – intelligence is the necessary condition to initiate
enforcement action and intelligence allows for understanding of the effectiveness of that
action and whether it should continue.
The UK National Wildlife Crime Unit (NWCU) undertakes an annual wildlife crime Strategic
Assessment which assesses and describes the current threats posed by criminals involved in
all types of wildlife crime. Once wildlife crime priorities have been agreed annual operation
plans are drawn up to tackle each priority. The illegal trade in CITES species was identified as
a UK wildlife priority in 2009 and 2010.
It is important that reviews of inspection activity examine the wider context of CITES issues
and the enforcement process. The Box below provides an example of this. A further
example concerns caviar, a number of Wildlife Inspectorate visits that were carried during
2009 and 2010, assessed that compliance levels amongst the major traders is actually quite
high. This is reflected in the fact that National Wildlife Crime Unit received very low levels of
intelligence about non-compliance. Furthermore, trade associations responded by
expressing support. This illustrates the importance of review assessing issues such as the
effectiveness of intelligence received and the relationship with stakeholders.
Box: Example of review of inspection findings
Operation TRAM involved the inspection of 30 traditional medicine wholesalers and outlets
with the aim of intelligence gather and check compliance as part of the Interpol coordinated
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initiative (Dec 2009 – March 2010). An assessment of these inspections was conducted in
September 2010. The inspections were aimed at identifying the scale of illegal trade and
patterns found that there was a low level criminality involved by individuals smuggling
(either in person or by post) small quantities of CITES products. However there did appear to
be larger scale organised smuggling by importers mislabelling products or concealing them
amongst legal products. Overall the following points were found from the inspections:










Most premises had some form of CITES products on show.
Of those found, most were plant based.
All traders knew that animal products were not allowed.
Some did not understand that animal products included products such as seahorse.
Most did not know that there were protected plants.
Most assumed that if it came from a wholesaler it must be legal.
Certain products were found showing no CITES ingredients where previous products
of the same name had done so.
Most traders stated that if this was the case the ingredients must have changed.
Most of the animal products found were personally smuggled in small quantities.

Effectiveness of the inspection system
The UK has a number of best practice aspects in the implementation of CITES, including:







The intelligence-led approach which focuses resources of enforcement on areas of
most concern to meeting the objectives of the Regulation. Given resource limitations
this approach seeks to maximum return for governmental spending.
The dedicated Heathrow CITES team supporting the UKBA across the UK is a major
benefit, bringing together expertise not only to support individual enforcement
action, but also to use that experience to prioritize future actions.
Strong working relationships with NGOs, which are involved in developing strategic
priorities, contributing to operational programmes and detecting crime.
The use of targeted programmes, such as on ivory and reptiles, linking enforcement,
awareness raising and review of effectiveness.
There is good specialist knowledge within the enforcement and support bodies as a
whole and processes to bring this knowledge to bear.
There are significant sanctions available in law.

However, there are problems noted with implementation of CITES in the UK, including:




Constraints on government funding, leading to concerns over the capacity of the
CITES team and long-term funding of the NCWU.
Issues with the recording of crime (see above).
The application of sanctions by the courts is weak and for some is not likely to act as
a deterrent.
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Assessing the effectiveness of the detection of the extent of illegal activity can be difficult.
However, it is worth noting the comments made by the UKBA in giving evidence to the
Environmental Audit Committee. When asked about the extent to which illegal shipments
are detected, it was stated ‘We do not have any estimates of the extent of deliberate
smuggling. People do not report that they have got away with it. [...] The sense I have is that
anything that is getting through—that is, if you like, beating our controls—is very small. Part
of the reason for saying that is our confidence in the relationships we have with the NWCU
and the intelligence framework. I think this works very well.’ However, the UKBA made clear
that it was acting as an authority to control imports to the borders of the EU and, therefore,
the effectiveness of controls in other MS was also important in determining the extent of
import of controlled items to the UK. Indeed, the power to seize goods in the UK that were
previously illegally imported into another MS are rarely used.
In the enforcement focus on reptiles (see above), Operation Ramp, there has been a
concerted effort on enforcement. As a result traders in the UK are now largely compliant. In
this example, the focus on this area of concern has clearly been effective. In another
example, Operation Charm, an initiative led by the Metropolitan Police Wildlife Crime Unit
and involving NGOs, has seized more than 30,000 endangered species items since 1995.
More specifically, in London there was the world’s largest seizure of rhino horn and, at the
time, the world’s largest seizure of shahtoosh. There have been many seizures of worked
ivory.
The UKBA also considers that its public awareness work has had positive outcomes. For
example, regarding the traditional Chinese medicine market there has been a significant
effect, so that in London there has been a marked reduction in the presence of endangered
species in traditional medicines.
According to TRAFFIC between October 1987 and May 2003 there were a total of 93 cases
heard that resulted in a conviction. Since May 2003 a further 55 cases have been recorded 60% related to birds, 20% to parts and derivatives, 17% to amphibians and reptiles and 3%
to plants. The higher proportion of bird cases is partly due to the supporting efforts of the
RSPB. Customs prosecuted 30% of the cases, with the Crown Prosecution Service (for the
Police) prosecuting 70% of the cases. There has also been increased use of other legislation
to support prosecution, such as on fraud and proceeds of crime. However, while this is
positive news on the use of sanctions, concerns over the effectiveness of the sanctions
applied in the courts (see earlier) threatens the effectiveness of the enforcement system as
a whole.
Costs of inspection
There is no information about the costs of routine inspections, e.g. customs inspections or
Wildlife Inspectors’ visits to traders. It is, therefore, not possible to determine how far these
are a burden. No financial charges are made.
The TRAFFIC Study on the Effectiveness of the EC Wildlife Trade Regulations, submitted to
the EC in December 2007, concluded that there would be a number of benefits in applying
stricter measures. However, the UK was concerned that these recommendations did not
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include a detailed cost/benefit analysis of the obligations or whether the cost to Member
States’ authorities of implementing them is the most efficient use of resources. Thus it
commissioned a study from Eftec. This concluded whilst there did not appear to be any
short-term cost effective alternatives to the stricter measures, modifications to the
regulatory framework could improve its cost-effectiveness, and possible alternative
approaches were suggested which may be effective and reduce the costs arising from the
stricter measures in the long-term, and thus warrant further exploration.
Conclusions
In conclusion, the UK has a legal and policy framework in which problems and risks of noncompliance related to CITES are identified, including the role of inspections and related
controls. There is also extensive targeted information and awareness-raising efforts
directed to the general public, traders and others relevant to the implementation of CITES.
The UKBA operates a risk-based approach to all of its work and there are routine and nonroutine inspections, including particular campaigns, in-country using police forces, backedup by specialist expert advice. The Heathrow CITES team is a good practice example, leading
efforts across the country.
There is strong co-operation between authorities, with formal co-ordinating mechanisms
and collaboration informally, such as joint training. The UK authorities also collaborate with
other MS and third countries on CITES, including joint investigations. There is a system for
care of seized specimens and, where possible, restoration.
The UK legislation contains a range of significant custodial and financial penalties for
offences related to implementation of CITES. However, there is serious concern that the
penalties imposed by the courts are small compared to the monetary value of the criminal
activity and, therefore, are not dissuasive. Some consider that lack of awareness of the
seriousness of the offence by the judiciary is a reason for the application of low penalties.
There is strong awareness raising and efforts on transparency, but while there is effort to
report on the numbers of inspections, seizures, penalties, etc., there are problems with the
recording of these data, so that there are recommendations for major improvements in this
area.
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