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FOREWORD

Professor Dr Luc Lavrysen
President, European Union
Forum of Judges for the
Environment.

Professor Dr Luc Lavrysen
isaJudgein the Belgian
Constitutional Court.

A former scientific researcher
and academic counsel, he

is president of the

Environmental Law Centre at Ghent University, president of
the EU Forum of Judges for the Environment, and chief editor
of Tijdschrift voor Milieurecht, one of Belgium'sleading
environmental law magazines.

The Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental
Matters, adopted on 25 June 1998 in the Danish city of Aarhus,
came into force on 30 October 2001.The Convention has now
been ratified by 42 Parties, including the European Community
and, with the exception of Ireland, all member states of the
European Union.

The Aarhus Convention links environmental rights and human
rights. It acknowledges that we owe an obligation to future
generations. It establishes that sustainable development can be
achieved only through the involvement of all stakeholders. It
focuses on interactions between the public and public authorities
in a democratic context and is forging a new process for

public participation in the negotiation and implementation of
international agreements.

But...is it effective? Is it working satisfactorily? Is the European
Community complying with its provisions? After all, the
Convention goes to the heart of the relationship between people
and governments; it is therefore not only an environmental
agreement, but also a Convention about government

accountability, transparency and responsiveness. It grants the
public rights and imposes on Parties and public authorities
obligations regarding access to information, public participation
and access to justice.

The third pillar of the Convention (Article 9) aims to provide
access to justice in three important contexts: review procedures
with respect to information requests; review procedures with
respect to specific (project-type) decisions which are subject to
public participation requirements; and challenges to breaches of
environmental law in general. Thus the inclusion of an ‘access to
justice’ pillar not only underpins the first two pillars; it also points
the way to empowering citizens and NGOs to assist in

the enforcement of the law.

Article 9 (3) concerns all types of violations of environmental
law. The Convention requires Parties to provide access to
administrative or judicial procedures to challenge acts and
omissions by private persons and public authorities which
breach laws relating to the environment. It is generally
acknowledged that Article 9 (3), in conjunction with the quality
requirements of Article 9 (4), is among the most challenging
provisions of the Convention, so far as its implementation by
the Parties is concerned.

The study | have the pleasure to present to you, carried out
by Dr Marc Pallemaerts, Senior Fellow with the Institute for
European Environmental Policy and Professor of European
Environmental Law at the University of Amsterdam and the
Université Libre de Bruxelles, explores in much detail the
extent to which the European Community is complying with
the provisions of the Aarhus Convention.The author concludes
that the EC has a major problem of non-compliance with its
obligations in this respect. Different solutions to overcome
the actual problems are presented. In hope these suggestions
will be picked up by the different institutions to which they
are addressed.




EXECUTIVE SUMMARY

By ratifying the Aarhus Convention on Access to Information,
Public Participation in Decision-making and Access to lustice

in Environmental Matters in 2005, the European Union
(technically the European Community, but in this summary we
shall systematically refer to the EU for the sake of readability)
took upon itself the obligation to ensure that members of the
public have access to administrative or judicial procedures to
challenge acts and omissions by EU institutions which contravene
provisions of EU law relating to the environment. The procedures
in question shall be available to all natural or legal persons

(i.e. individuals or corporate bodies), including NGOs, which
“meet the criteria, if any, laid down in” EU law; the procedures
shall “provide adequate and effective remedies” and shall “be fair,
equitable, timely and not prohibitively expensive”.

With a view to ensuring compliance with the EU’s obligations
under the Convention, the European Parliament and Council

on 6 September 2006 adopted Regulation (EC) No 1367/2006
on the application of the provisions of the Aarhus Convention
to Community institutions and bodies (hereafter referred

to as the Aarhus Regulation). This Regulation introduced an
“internal review procedure” whereby environmental NGOs
meeting certain criteria can request an EU institution or body to
reconsider an “administrative act” taken under EU environmental
law or rectify an omission to take such an act. It also provides
that, if the NGO is not satisfied with the institution’s response to
its request for internal review, or if the institution fails to respond
altogether within a certain period of time, it can “institute
proceedings before the European Court of Justice in accordance with
the relevant provisions of the EC Treaty”.

Has the EU, by adopting the Aarhus Regulation, complied with
its obligations on access to justice arising from the provisions
of the Aarhus Convention? This is the question addressed in
this study. First, it defines the precise scope and nature of the
EU’s obligations arising from Article 9(3) of the Convention, in
conjunction with the related provisions of Article 9(4). Then, it

examines the judicial and administrative procedures currently
available to private individuals and organisations under EU law
for the review of the acts and omissions of EU institutions and
bodies, and the relevant case-law of the Court of Justice of the
European Communities (ECJ) and its Court of First Instance
(CFI). Finally, it assesses whether those procedures are sufficient
to comply with the requirements of the Aarhus Convention.

The study shows that the EU has a major problem of non-
compliance with its obligations under Article 9(3) of the Aarhus
Convention.There is effectively no standing for NGOs or
individuals to challenge acts or omissions of EU institutions and
bodies in judicial review procedures at EU level, as long as the
ECJ continues to apply its settled case-law on locus standi (the
right to bring a case to court) for individuals and organisations
who seek to have the legality of acts or omissions of EU
institutions reviewed through an action for annulment or an
action for failure to act under the relevant provisions of the EC
Treaty. The ECJ has continued to take this position ever since the
EU became a contracting party to the Aarhus Convention.

Some administrative review procedures are available, but the
main one ostensibly introduced by the EU legislator in order to
comply with Aarhus obligations — the internal review procedure
instituted by the Aarhus Regulation — falls far short of what
would be required to achieve full compliance. It is only accessible
to some environmental NGOs and there is as yet no evidence
that it provides an effective remedy, since any proceedings
instituted by an NGO following an unsuccessful request for
internal review addressed to an EU institution or body are
likely to be judged by the CFl and ECJ according to the same
restrictive criteria for standing as have been applied since 1963.

Where the formidable obstacle of locus standi can be overcome
and proceedings before EU courts reach the merits, a resulting
judicial decision can in theory provide an effective remedy, but
not a timely one, due to the length of proceedings and the
limited availability of injunctive relief. However, contrary to the




situation in many member states, the cost of proceedings is not
a major obstacle to access to justice at the EC level. The actual
proceedings are free of charge and the costs that a losing plaintiff
may have to bear are relatively limited and rather predictable.

The study argues that the EU institution that has the most
immediate power to act to ensure compliance by the EU with
its obligations under Article 9(3) of the Aarhus Convention is
the ECJ, which could, within the limits of its judicial prerogatives,
interpret the relevant Treaty provisions on standing in a manner
consistent with those international obligations, and reverse the
latest rulings of the CFI which are unnecessarily conservative in
their application of the traditional case-law.

If, however — as unfortunately seems more likely — the ECI
confirms those CFl decisions on appeal and continues to assert
that only the member states, as “masters of the Treaties”, have
the power to expand access to EU courts by amending Article
230 of the EC Treaty, one could then only hope that such an
amendment would be put on the agenda of the first post-Lisbon
Treaty reform.The pressure on the EU to act would increase if
the Aarhus Convention Compliance Committee were to find, on
the basis of an NGO complaint now before it, that the Union is
not in compliance with Article 9(3), as may happen later this year
or in 2010.

There may nevertheless be an alternative solution to provide
adequate public access to a judicial review procedure in
environmental matters at EU level, short of amending the
Treaties. Article 225a of the EC Treaty empowers the Council

to “create judicial panels to hear and determine at first instance
certain classes of action or proceeding brought in specific areas”.
On this basis, it would seem quite possible for the EU institutions
together to take constructive action to establish a Judicial Panel
for Environmental Disputes to provide judicial review of acts and
omissions of EU institutions and bodies which contravene EU
environmental law in accordance with the requirements of the
Aarhus Convention.

Finally, the study concludes that, in order to make the system of
legal protection established by the EC Treaty more operational,

it remains crucial for the Council to adopt the proposal for a
Directive on access to justice that has been before it since 2003
in order to establish minimum harmonised standards of access to
environmental justice in the member states, and enable national
courts to fully play their role in ensuring the effectiveness of EU
environmental law by enforcing the rights it grants to individuals
and organisations.




1 INTRODUCTION, CONTEXT AND SCOPE

The purpose of this study is to assess the extent to which the
European Community (EC), as a contracting Party to the Aarhus
Convention on Access to Information, Public Participation

in Decision-making and Access to Justice in Environmental
Matters,! is complying with its obligations under Article 9(3)

of that Convention, which requires each Party to “ensure that,
where they meet the criteria, if any, laid down in its national

law, members of the public have access to administrative or
judicial procedures to challenge acts and omissions by (...)
public authorities which contravene provisions of its national law
relating to the environment”.

This applies in conjunction with Article 9(4), which provides that
such procedures “shall provide adequate and effective remedies,
including injunctive relief as appropriate, and be fair, equitable,
timely and not prohibitively expensive”. It has to be interpreted
taking into account the definition of the concept of “public
authority” as laid down in Article 2(2), which specifies that, for
the purposes of the Convention, this includes “[t]he institutions
of any regional economic integration organization referred to in
article 17 which is a Party to [the] Convention”.

The latter provision refers to “regional economic integration
organizations constituted by sovereign States members of the
[United Nations] Economic Commission for Europe [UNECE] to
which their member States have transferred competence over
matters governed by this Convention, including the competence
to enter into treaties in respect of these matters”. The EC is the
only regional economic integration organisation (REIO) in the
UNECE region which falls within the scope of this definition and
has become a contracting Party to the Aarhus Convention.

Its instrument of approval, expressing its formal consent to be
bound by the Convention in accordance with international
law, was deposited with the Secretary-General of the United
Nations on 17 February 2005. At the same time, the EC made
a declaration of “the extent of [its] competence with respect
to the matters governed by [the] Convention”,in accordance

with the requirements of Article 19(5).This declaration of
competence states, in relevant part:
“[T]he European Community declares that it has already
adopted several lega instruments, binding on its Member States,
implementing provisions of this Convention and will submit
and update as appropriate alist of those legal instruments to the
Depositary in accordance with Article 10 (2) and Article 19 (5)
of the Convention. In particular, the European Community also
declares that the legal instruments in force do not cover fully the
implementation of the obligations resulting from Article 9 (3)
of the Convention as they relate to administrative and judicial
procedures to challenge acts and omissions by private persons
and public authorities other than the institutions of the European
Community as covered by Article 2 (2)(d) of the Convention,
and that, consequently, its Member States are responsible for
the performance of these obligations at the time of approval of
the Convention by the European Community and will remain
so unless and until the Community, in the exercise of its powers
under the EC Treaty, adopts provisions of Community law
covering the implementation of those obligations.

Finally, the Community reiterates its declaration made upon
signing the Convention that the Community institutions will apply
the Convention within the framework of (...) relevant rules of

Community law in the field covered by the Convention.

The European Community is responsible for the performance
of those obligations resulting from the Convention which are
covered by Community law in force. (...)" .2

The earlier declaration made by the EC when it signed the
Aarhus Convention on 25 June 1998, to which the declaration
of competence refers, contains the following elements which are
relevant for the subject of this study:

“ Fully supporting the objectives pursued by the Convention

and considering that the European Community itself is being

actively involved in the protection of the environment through

1 The Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters was negotiated within the framework of the UNECE and signed by 35 of
its member states and by the European Community at the “Environment for Europe” ministerial conference
in Aarhus on 25 June 1998. It entered into force on 30 October 2001, following ratification by |6 states,
and currently has 42 contracting parties, including the European Community and all its individual member
states, with the sole exception of Ireland.The EC became a contracting party to the Convention in May
2005, pursuant to Council Decision 2005/370/EC of 17 February 2005 on the conclusion, on behalf of the
European Community, of the Convention on access to information, public participation in decision-making
and access to justice in environmental matters (OJ L 124, 17.05.2005, p. 1).

2 Ol L 124,17.05.2005, p. 3 (emphasis added).



a comprehensive and evolving set of legidlation, it was felt
important not only to sign up to the Convention at Community
level but also to cover its own institutions, alongside national

public authorities.

“Within the institutional and legal context of the Community and
given aso the provisions of the Treaty of Amsterdam with respect
to future legislation on transparency, the Community also declares
that the Community institutions will apply the Convention within
the framework of their existing and future rules on access to
documents and other relevant rules of Community law in the field

covered by the Convention.

“The Community will consider whether any further declarations
will be necessary when ratifying the Convention for the purpose
of its application to Community institutions.”*

Neither of the two successive declarations explicitly addresses
the application of the Convention’s provisions on access to
justice to the Community’s institutions. However, the declaration
of competence implies, on the contrary, that the Community
recognises its responsibility for the performance of the obligations
arising from Article 9(3) insofar as they relate to its institutions.

It also implies that the application of this provision to those
institutions was in fact covered by provisions of Community law
in force at the time of approval of the Convention by the EC.

In substance, the declaration of competence merely reiterates
the terms of the declaration made upon signature and the

EC apparently did not deem it necessary to make any further
declarations relating specifically to this matter when it approved
the Convention. It did, however, make a further declaration
concerning the respective responsibility of the EC and its
member states for the performance of the obligations arising
from Article 9(3) with respect to the acts and omissions of
“private persons and public authorities other than the institutions
of the European Community as covered by Article 2(2)(d) of the
Convention”, i.e. private persons and public authorities within the
member states as defined in Article 2(2)(a)-(c).

The matter of access to justice at the national level has been
extensively debated both within the bodies established by the
Aarhus Convention (including its Compliance Committee and
Meeting of the Parties) and the institutions of the EU, the latter
as a result of a proposal for a Directive on this question which
was submitted to the European Parliament and Council by the
European Commission in 2003* but has not been adopted so
far. Consequently, no provisions of Community law covering the
implementation of those obligations have been adopted since the
entry into force of the Convention and, according to the terms
of the declaration of competence, the member states remain
responsible for the implementation of the provisions of Article
9(3) insofar as they apply to their own public authorities as well
as to private persons.

Although the Community unquestionably has the power, under
Article 175(1) of the EC Treaty, to adopt EC legislation covering
this matter,® it has thus far chosen not to exercise this power,
because a majority of member states are opposed to the
proposed Directive, despite the favourable opinion which the
European Parliament expressed on the Commission’s proposal
almost five years ago. It falls outside the scope of this study to
assess the state of individual member state compliance with the
access to justice provisions of the Aarhus Convention. In fact,
this question has been the subject of a comprehensive study
commissioned by the European Commission itself in 2006.The
results of this study, which provides a detailed analysis of the
state of the law in 25 member states as regards standing, costs,
remedies and transparency, were published on DG Environment’s
website.® However, the Commission’s consultants, Milieu Ltd,
were not engaged to assess compliance by the European
Community itself with its obligations on access to justice. This is
precisely the purpose of this study, commissioned by WWF-UK.

However, it should be stressed from the outset that the
substantive scope of this study is limited in the same way as that
of the study by Milieu Ltd. It addresses only compliance by the

3The text of this declaration was not published in the Ol but is accessible through the UNECE website at
http://www.unece. org/env/pp/ratification.htm

4 Proposal for a Directive of the European Parliament and of the Council on access to justice in
environmental matters, COM(2003) 624 final, 24 October 2003

5 Provisions on access to justice based on Article 175(1) have already been adopted by the Community
legislator in Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on
public access to environmental information and repealing Council Directive 90/313/EEC, Ol L 41, 14.02.2003,
p. 26 (art. 6) and Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003
providing for public participation in respect of the drawing up of certain plans and programmes relating to
the environment and amending with regard to public participation and access to justice Council Directives
85/337/EEC and 96/61/EC, OJ L 156, 25.06.2003, p. 17 (arts. 3(7) and 4(4)).

6 http://ec.europa.eu/environment/aarhus/study_access.htm
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EC with the provisions of Article 9(3) requiring it to provide
access to administrative or judicial review procedures allowing
members of the public (i.e. individuals and organisations) to
challenge acts and omissions by Community institutions and
bodies which contravene provisions of EC law relating to the
environment. Legal protection against acts and omissions of
private persons contravening EC environmental law will not be
considered here. Neither will this study consider compliance by
the EC with the provisions of the Aarhus Convention concerning
access to justice in relation to access to environmental
information (Article 9(1)) and to decisions concerning activities
subject to the public participation requirements of Article 6 of
the Convention (Article 9(2)).

The purpose of this study is not to assess overall implementation
of the Aarhus Convention by the EC. As a result, it will not
address all provisions of Regulation 1367/2006/EC on the
application of the provisions of the Aarhus Convention to
European Community institutions and bodies, also known as the
‘Aarhus Regulation’, either.

First, we shall define the precise scope and nature of the
Community’s obligations arising from Article 9(3) of the
Convention, in conjunction with the related provisions of Article
9(4).Then, we will examine the judicial and administrative
procedures currently available to private individuals and
organisations under Community law for the review of the acts
and omissions of EC institutions and bodies, and the relevant
case-law of the Court of Justice of the European Communities
(EC)) and its Court of First Instance (CFl). Finally, we shall assess
whether those procedures are sufficient to comply with the
requirements of the Aarhus Convention, evaluating access to
justice at Community level against the same standards as were
applied to assess the member states’ performance in the above-
mentioned Milieu Ltd study.
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2 NATURE OF THE EUROPEAN COMMUNITY'S
OBLIGATIONS ON ACCESS TO JUSTICE UNDER THE AARHUS

CONVENTION

2.1 What acts and omissions are to be subject to a review
procedure?

Under Article 9(3) of the Aarhus Convention, the EC has to
provide access to review procedures for members of the public
with respect to “acts and omissions” of its “public authorities”,
other than “bodies or institutions acting in a judicial or legislative
capacity”.” The first question that needs to be addressed is that
of identifying the EC institutions and bodies whose acts and
omissions fall within the scope of this obligation. As mentioned
above, Article 2(2) of the Convention equates with “public
authorities” only the “institutions” of REIOs which are Parties to
the Convention. In the EC Treaty, the notion of “institutions” has
a specific legal meaning: technically, only the European Parliament,
the Council, the European Commission, the Court of Justice
and the Court of Auditors are institutions within the meaning
of Article 7(1) of the Treaty. The declarations made by the EC
upon signing and approving the Aarhus Convention consistently
refer to the “Community institutions”, which, as a matter of
Community law, would exclude any institutions not explicitly
named in Article 7(1) EC.

This raises the question whether, as a matter of international

law, either the Aarhus Convention or the EC itself intended to
restrict the scope of application of the Convention obligations
to the institutions of the EC as strictly defined. As regards Article
2(2)(d) of the Convention, there is no evidence to support

such an interpretation, since, formally, this provision is drafted in
such a way as to apply to any REIO as defined Article |7 of the
Convention, and it cannot therefore be presumed that the term
“institutions” in Article 2(2)(d) has to be given the same technical
meaning that it has in Community law. Moreover, the institutions
of the EC, by their own practice after the Community became

a Party to the Convention, have indicated that, notwithstanding
the wording of the above-mentioned formal declarations, they
themselves consider that the scope of the term “institutions”

in Article 2(2)(d) of the Aarhus Convention is broader than

the scope of the same term in Article 7(1) of the EC Treaty.
Indeed, Regulation 1367/2006/EC, adopted by the European
Parliament and Council in October 2006, applies to “Community
institutions and bodies”, a notion which has been broadly defined
as encompassing ‘‘any public institution, body, office or agency
established by, or on the basis of, the Treaty except when

acting in a judicial or legislative capacity”® In its explanatory
memorandum to the proposal for a Regulation, the Commission

justified this broad definition in the following terms:

“The Arhus Convention addresses the relationship between
individuals and their associations on the one hand, and the
public authorities on the other hand. (...)The basic ideais

that wherever public authority is exercised — parliaments and
courts are exempted to the extent they act in their legislative or
judicial capacity —there should be rights under the Convention
for individuals and their organisations. (...) It follows from

the broad concept used in the remainder of the definition [of
‘public authority’ in Article 2(2) of the Convention] that, for
the Community [the notion ‘institutions’ in Article 2(2)(d)] has
to be interpreted in a broad sense, and cannot be limited to the
Community institutions mentioned in Article 7 of the EC Treaty.”®

Accordingly, for the purposes of this study we will interpret

the provisions of Article 9(3) of the Aarhus Convention in
accordance with the Community’s own interpretation of

its obligations as reflected in the definition of “Community
institutions and bodies” in Regulation 1367/2006/EC. However, it
should be pointed out that, should the ECJ ever have to interpret
the same provisions independently of the interpretation of

the Aarhus Regulation, it would not formally be bound by the
secondary law definition contained in the Regulation, although it
would be more likely than not to follow the interpretation given
to the concept of ‘institutions’ by the Commission, Council and
Parliament.

7 Aarhus Convention, art. 2(2)(d)

8 Regulation 1367/2006/EC, art. 2(1)(c).

9 Proposal for a Regulation of the European Parliament and of the Council on the application of the
provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters to EC institutions and bodies, COM (2003) 622 final, 24 October
2003, p. 8.
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The second legal issue that arises in circumscribing the scope

of the EC’s Aarhus obligations is the exemption for institutions
acting in a legislative capacity. While the interpretation of

this notion may already be difficult in a national public law
context, it is an even more complex matter in Community

law, because the EC Treaty, in its current form, does not clearly
distinguish legislative action from other formal action taken

by the institutions, which in national legal systems would be
characterised as executive, administrative or regulatory action.
Actually, there was a lot of debate on this question in the
Convention which drafted the unsuccessful Treaty establishing a
Constitution for Europe, in which a new typology of acts of the
institutions was proposed, clearly distinguishing legislative acts,
non-legislative acts, delegated regulations and implementing acts.
However, this typology was not included in the subsequent Treaty
of Lisbon.

How, then, is the Aarhus notion of public authorities “acting

in a legislative capacity” to be interpreted as applied to the
institutions of the EC, for the purpose of determining which acts
of those institutions fall outside the scope of the Convention and
therefore also of the access to justice provisions of Article 9(3)?

The provisions of the EC Treaty provide some indications which
may be relevant to answer this question, but it is important to
stress that the scope of the exemption for public authorities
“acting in a legislative capacity” cannot be determined exclusively
by reference to the internal law of any Party to the Convention,
but must be considered to have an independent meaning as a
provision of conventional international law. As a result, any Party’s
own definition of legislative action, to the extent such a definition
exists in domestic law, cannot by itself determine the proper
interpretation of the scope of obligations under the Aarhus
Convention. In EC law as it currently stands, there is at any rate
no clear and comprehensive definition of when institutions

are acting in a legislative capacity and when they are not. The
European Parliament and Council, acting jointly under the co-

decision procedure, which under the Treaty of Lisbon would be
called “ordinary legislative procedure”, are often referred to as
the “co-legislators”. But not all action taken by either institution
individually is necessarily of a legislative nature. The European
Parliament has actually adopted a terminology for its decisions
distinguishing “legislative resolutions” from other decisions. And
the Council, for its part, also recognises in its rules of procedure
that it sometimes acts in a legislative capacity and sometimes in
a non-legislative capacity. This is the result of the single provision
in the EC Treaty, as it currently stands, in which that distinction is
explicitly made: Article 207(3) provides that, for the purpose of
applying the provisions of Article 255(3) on access to documents,
the Council, in its rules of procedure, “shall define the cases in
which it is to be regarded as acting in its legislative capacity”.

As to the Commission, its role as initiator of the legislative
process is well known, but it should be pointed out here that

it can and often does exercise delegated rule-making authority,
whenever authorised to do so by a legislative act of the Council
and Parliament. On the other hand it also has the power, in
specific areas of Community law, to take legally binding decisions
in individual cases which, in national legal systems, would normally
be characterised as administrative decisions of an executive
nature. Some of the Commission’s acts clearly can be regarded
as amounting to what the Convention, in its Article 8, refers to
as “executive regulations and other generally applicable legally
binding rules”. The provisions of this article with respect to
public participation imply that the elaboration of such rules and
regulations by public authorities other than parliaments falls
within the scope of the Convention and that such normative
action is not to be regarded, for the purposes of the Convention,
as action taken “in a legislative capacity”. Consequently, such
action, when taken by an EC institution such as the Commission,
falls within the scope of the “acts of public authorities” for which
administrative or judicial review procedures should be accessible
to “members of the public” in accordance with Article 9(3) of
the Aarhus Convention.




In the absence of a clear categorisation of legislative versus
non-legislative acts in the Treaties — as will remain the case even
after the still uncertain entry into force of the Lisbon Treaty — it
ultimately falls on the ECJ to determine when the Commission is
acting in a legislative capacity and when it is not. This is effectively
what it does when interpreting the provisions of Article 230

EC to determine whether a particular Commission act can be
challenged by an action for annulment and by whom.The Court’s
case-law on this matter, and the potential implications of an
amendment of Article 230 which would result from the entry
into force of the Treaty of Lisbon, will be considered in detail in
section 3.2.1 below.

Finally, the nature and scope of Parties’ obligations under Article
9(3) of the Aarhus Convention is also delimited by the undefined
concept of “national law relating to the environment”, since
access to justice must be provided to allow members of the
public to challenge acts and omissions contravening provisions of
a Party’s law falling within this category. The Convention does not
explicitly define the term “environment” either, though the broad
scope of what is meant by this term could be inferred from the

definition of “environmental information” in Article 2(3).

The interpretation of the notion of “national law relating to

the environment” was discussed in the Task Force on Access to
Justice which drafted the decision on “promoting effective access
to justice” that was adopted by the 2nd Meeting of the Parties
to the Aarhus Convention in May 2005.2° During the drafting
process, language was considered which would have noted

that this notion “is broader than national legislative provisions
specifically aimed at the protection of the environment and
includes any provisions of national law, whether statutory or
regulatory, whose enforcement has an effect on the state of

the elements of the environment or on factors and activities or
measures affecting or likely to affect these elements”.** However,
no consensus could eventually be reached to insert such a
provision in the draft decision which was submitted to the
Meeting of the Parties for adoption. As a result, the decision, as
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adopted by the Parties, does not refer to this question at all. The
notion remains subject to interpretation by Parties in accordance
with their domestic legal systems, though there are strong
contextual arguments in favour of a broad interpretation, in view
of the Convention’s definition of “environmental information”
and of the fact that the drafters of the Convention apparently
deliberately chose not to use the more common concept of
“environmental law”, which may have a clear-cut, technical
meaning in some legal systems.

2.2 What sort of review procedures should be available?

This brings us to the next question to be addressed in
determining the nature of Parties’ obligations under Article

9(3): what is to be understood by “administrative or judicial
procedures” within the meaning of that provision? Again, this

is not a straightforward question, because the very notions

of “administrative” and “judicial”, in the context of review
procedures, have different meanings in different legal systems.
From the overall context of Article 9, when the provisions of
paragraph 3 are interpreted against the background of the
related provisions of paragraphs 1, 2 and 4, it can be inferred that
a judicial procedure means a procedure before a court of law

or tribunal, whereas the notion of “administrative procedures”
covers the other two types of review procedures referred to in
Article 9 — i.e. reconsideration by a public authority or review by
an independent and impartial body established by law other than
a court or tribunal.

In the EC legal and institutional system, only review by the EC]
or CFl would qualify as a judicial procedure. Any other review
procedures, such as review by the European Ombudsman,
review by the independent and impartial boards of appeal
established by secondary Community law to consider appeals
against certain acts of regulatory agencies set up under the EC
Treaty, and reconsideration by an EC institution or body different
from the previous, would have to be viewed as administrative
procedures within the meaning of Article 9(3).

10 Decision 11/2, Promoting effective access to justice, adopted at the 2nd Meeting of the Parties,
Almaty, Kazakhstan, 27 May 2005, UN Doc. ECE/MPPP/2005/2/Add.3, available at
http://www.unece.org/env/documents/2005/pp/ece/ece.mp.pp.2005.2.add.3.e pdf,

11 Report of the second meeting of the Task Force on Access to Justice, UN Doc. MPPP/WG.1/2004/3,
8 lanuary 2004, available at http://www.unece.org/env/documents/2004/pp/mp.pp/wg.1/mp.pp.
wg.1.2004.3.e.pdf, Annex, p. 15, para. 17
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As the Meeting of the Parties to the Aarhus Convention

has noted, under Article 9(3),“Parties may choose to apply
administrative or judicial procedures or both”, but, “whatever
procedures are applied, these should be fair and equitable and
provide adequate and effective remedies”. Indeed, according to
Article 9(4), whatever the kind of administrative or judicial review
procedures chosen by Parties to discharge their obligations
under Article 9(3), such procedures have to meet certain
minimal legal standards. In fact, those standards go beyond

those explicitly noted by the Meeting of the Parties. The Parties’
review procedures shall not only “provide adequate and effective
remedies”*? and “be fair [and] equitable”, but also “timely and not
prohibitively expensive”. The decisions taken as a result of those
procedures also have to be “given or recorded in writing”.

It is important to point out here that the concept of “effective
remedies” in Article 9(4) of the Aarhus Convention was
ostensibly inspired by Article 13 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms
(ECHR).There is extensive case-law of the European Court of
Human Rights on this concept, and since, pursuant to Article 6
of the Treaty on European Union, EU institutions have a duty

to respect the fundamental rights guaranteed by the ECHR “as
general principles of Community law”, this case-law is arguably
relevant to the interpretation of the Community’s obligations
under Article 9(3) of the Aarhus Convention.The same could be
said for the interpretation of the requirement that administrative
and judicial review procedures shall be “fair”, which has an
obvious similarity with the right to a fair trial guaranteed by
Article 6(1) of the ECHR. Both the concepts of “effective
remedy” and “fair hearing” also feature in Article 47 of the EU
Charter of Fundamental Rights, which will become legally binding
on all EU institutions if the Lisbon Treaty enters into force.

2.3 Who should have access to review procedures?

Who are the “members of the public” who should have access
to the review procedures provided for in Article 9(3) of the
Aarhus Convention? As such, this concept is not explicitly
defined in Article 2 of the Convention, but that provision
contains a definition of the related notions of “public” and “public
concerned”. The latter concept is not used in Article 9(3) and
therefore not directly relevant to its interpretation. As to “the
public”, that concept was given a very broad definition in Article
2(4). It refers to “one or more natural or legal persons, and, in
accordance with national legislation or practice, their associations,
organizations or groups”. Accordingly, the concept of “members
of the public” can only be interpreted as encompassing any
natural or legal person, as well as informal groups without legal
personality, but the latter only to the extent that such groups are
recognised as entities in their own right in accordance with the
internal law or domestic practice of the Parties.

Since public authorities, as defined in Article 2(2), generally have
the status of legal persons under domestic law, an interesting
question in this connection is whether such authorities should
also be able to avail themselves of the review procedures which
Parties must provide to comply with their obligations under
Article 9(3). If so, public authorities would have the possibility
to challenge the acts and omissions of other public authorities,
as well as those of private persons, infringing provisions of
environmental law. As the present study focuses on access to
justice at the EU level for individuals and non-governmental
organisations (NGOs), that particular question will not be further
addressed in this report. 3

From the outset, it should be pointed out that Article 9(3) does
not require Aarhus contracting Parties to provide access to
justice to any and all members of the public without distinction.
It requires such access to be provided to members of the public
who “meet the criteria, if any, laid down in (...) national law”.
As regards the EC, this provision should be interpreted, mutatis

12 Decision 11/2, supra n. 10, para. 17 (emphasis added).

13 However, it should be noted that the provisions of the Aarhus Convention have already been invoked
before the CFI by a regional government seeking to establish its standing to sue for the annulment of a
Community act affecting the protection of its marine living resources. See CFl lJudgment of 1 July 2008, Case
T 37/04, Regido auténoma dos Acores v Council.



mutandis, as referring to criteria laid down in Community law. The
drafters of the Convention clearly intended to give Parties some
discretion in defining the categories of members of the public
who may challenge acts and omissions under Article 9(3) and
establishing the conditions under which access to justice shall be
granted to them. But this discretion is not unlimited; it must be
exercised in accordance with the general public international law
principle of good faith in the performance and interpretation of
treaty obligations'* and with the overall scheme and purpose of
the Aarhus Convention itself.

In this respect, reference must be made to the provision of
Article 1 of the Convention which states that the right of
access to justice in environmental matters is to be “guaranteed”
by each Party “[i]n order to contribute to the protection of

the right of every person of present and future generations

to live in an environment adequate to his or her health and
well-being”. Moreover, the Convention’s preamble contains a
recital in which the contracting Parties express their concern
“that effective judicial mechanisms should be accessible to the
public, including organisations, so that its legitimate interests

are protected and the law is enforced”. Such provisions clearly
indicate that an excessively restrictive interpretation of Article
9(3) obligations would be inconsistent with the objective and
spirit of the Convention.The Meeting of the Parties has actually
recognised this in a decision in which it “[i]nvites those Parties
which choose to apply criteria in the exercise of their discretion
under article 9, paragraph 3, to take fully into account the objective
of the Convention to guarantee access to justice” > Though the
same decision, adopted by consensus at the 2nd Meeting of the
Parties, also “[s]tresses that (...) it is for each Party to determine
the criteria, if any, which must be met by members of the public
in order to have access to administrative or judicial review
procedures”, it notes at the same time “that the Convention puts
no obligation on Parties to establish criteria for standing” 16
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The Aarhus Convention Compliance Committee, in its findings
and recommendations concerning compliance by Belgium with
its obligations under the Convention in relation to the rights of
environmental organisations to have access to justice, adopted on
16 June 2006, further elaborated on the interpretation of Article
9(3), referring inter alia to the above-mentioned preambular
clause and decision of the 2nd Meeting of the Parties, in the
following terms:

“Whilereferring to ‘the criteria, if any, laid down in nationa
law’, the Convention neither defines these criteria nor sets out
the criteriato be avoided. Rather, the Convention is intended to
allow a great deal of flexibility in defining which environmental
organizations have access to justice. On the one hand, the
Parties are not obliged to establish a system of popular action
(“actio popularis’) in their national laws with the effect that
anyone can challenge any decision, act or omission relating to
the environment. On other the hand, the Parties may not take
the clause ‘where they meet the criteria, if any, laid down iniits
national law’ as an excuse for introducing or maintaining so strict
criteria that they effectively bar all or almost all environmental
organizations from challenging act or omissions that contravene
national law relating to the environment. (...) Accordingly, the
phrase ‘the criteria, if any, laid down in national law’ indicates

a self-restraint on the parties not to set too strict criteria. Access
to such procedures should thus be the presumption, not the
exception. (...) Thisinterpretation of article 9, paragraph 3, is
clearly supported by the Meeting of the Parties (...)." ¥/

These statements of different bodies established by the Aarhus
Convention — in particular the consensus decision of the Meeting
of the Parties — have legal significance for its interpretation under
the rules laid down in Article 31(3) of the Vienna Convention on
the Law of Treaties.

14 Vienna Convention on the Law of Treaties, arts. 26 and 31(1).
15 Decision 11/2, supra n. 10, para. 16 (emphasis added).

16 Ibid,, paras. 14 and 15 (emphasis added).

17 Meeting of the Parties to the Convention on Access to Information, Public Participation in
Decision-making and Access to Justice in Environmental Matters, Compliance Committee, Findings and
recommendations with regard to compliance by Belgium with its obligations under the Aarhus Convention
in relation to the rights of environmental organizations to have access to justice (Communication ACCC/
C/2005/11 by Bond Beter Leefmilieu Vlaanderen VZW (Belgium), UN Doc. ECE/MPPP/C.1/2006/4/Add.2,
28 luly 2006, available at http://www.unece.org/env/documents/2006/pp/ece.mp.pp.c.1.2006.4.add.2.e. pdf
(emphasis added).
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3 COMPLIANCE BY THE EUROPEAN COMMUNITY WITH ITS
OBLIGATIONS ON ACCESSTO JUSTICE AS A PARTY TO THE

AARHUS CONVENTION

Having explored the contours of the obligations arising

from Article 9(3) of the Aarhus Convention for the EC as a
contracting Party, we will now proceed to examine to what
extent Community law in force guarantees compliance with
these obligations. In doing so, we will first discuss a number of
review procedures which can be characterised as administrative
in accordance with the criteria set out in section 2.2 above,
before addressing the procedures for judicial review of acts
and omissions of Community institutions and bodies by the
Community judicature (ECJ and CFl).The analysis will focus
exclusively on acts and omissions of EC institutions and bodies
contravening provisions of Community law “relating to the
environment” which are binding on them, as opposed to acts
and omissions of private persons and public authorities of the
member states infringing EC environmental law or provisions
of national law transposing it. Consequently, infringement
proceedings instituted by the Commission against a member
state under Article 226 or 228 EC, which fall outside the scope
of Article 9(3) of the Aarhus Convention as outlined in the
previous chapter, will not be addressed.

3.1 Administrative review procedures

3.1.1 Review by the European Ombudsman

The Ombudsman appointed by the European Parliament
pursuant to Article 195 EC is “empowered to receive complaints
from any citizen of the Union or any natural or legal person
residing or having its registered office in a member state
concerning instances of maladministration in the activities of

the Community institutions or bodies”. His jurisdiction does not
extend to the Court of Justice and the Court of First Instance
“acting in their judicial role”, an exception which is consistent
with the terms of the Aarhus Convention. The Ombudsman’s

power to “conduct inquiries for which he finds grounds, either

on his own initiative or on the basis of complaints submitted
to him,” does not apply “where the alleged facts are or have
been the subject of legal proceedings”. These provisions are
clearly designed to separate the administrative review of acts
and omissions of Community institutions or bodies by the
Ombudsman from judicial review by the ECJ or CFl.

Though, according to Article 195(3) EC,“[tjhe Ombudsman
shall be completely independent in the performance of his
duties” and “shall neither seek nor take instructions from any
body” his inquiries do not lead to a decision that is binding on
the institution or body concerned. If he “establishes an instance
of maladministration”, he shall, ultimately, “forward a report to
the European Parliament and the institution concerned” and
inform the complainant of the outcome of his inquiries. But the
delinquent institution is free to disregard the Ombudsman’s
findings and recommendations. Therefore, administrative review
by the Ombudsman does not satisfy the requirements of Article
9(4) of the Aarhus Convention, since it cannot provide an
effective remedy in the event of a violation of EC environmental
law by a Community institution or body.

3.1.2 Special review procedures for acts of Community
agencies

One of the important trends in European governance is

the establishment, by the Community legislator, of functional
agencies entrusted with specific tasks of a scientific, technical or
even regulatory nature. These Community agencies are bodies
governed by European public law, with their own legal personality,
distinct from the institutions established by the EC Treaty itself.

The first example in the field of EU environmental policy was
the creation of the European Environment Agency (EEA) in
1990.*8 A more recent example is the European Chemicals
Agency (ECHA), which was established under the REACH

18 Council Regulation (EEC) No 1210/90 of 7 May 1990 on the establishment of the European
Environment Agency and the European environment information and observation network, OJ L 120,
11.05.1990, p. 1.



Regulation and is playing a key role in the implementation of
this new and unprecedented regulatory system for chemicals.*®
Other EU agencies whose mandate touches upon particular
areas of environmental policy in the wider sense are the
European Foundation for the Improvement of Living and
Working Conditions (EUROFOUND),?® the Community
Fisheries Control Agency (CFCA),?* the Community Plant Variety
Office (CPVQO),? the European Agency for Safety and Health

at Work (EU-OSHA),% the European Food Safety Authority
(EFSA),2* the European Maritime Safety Agency (EMSA),? as
well as some executive agencies fulfilling administrative tasks with
respect to EU funding programmes, such as the Trans-European
Transport Network Executive Agency (TEN-T EA), and the
Executive Agency for Competitiveness and Innovation (EACI),
which now incorporates the former Intelligent Energy Executive
Agency, and manages, on behalf of the Commission, funding
programmes in the area of renewable energy, energy efficiency
and eco-innovation.® All these agencies, to the extent that they
are “legal persons having public responsibilities or functions, or
providing public services, in relation to the environment”,* are
to be regarded as public authorities whose acts and omissions
fall within the scope of Article 9(3) of the Aarhus Convention.
However, the nature of their activities varies widely.

19 Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006
concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), establishing
a European Chemicals Agency, amending Directive 1999/45/EC and repealing Council Regulation (EEC)
No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council Directive 76/769/EEC and
Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC, Ol L 136, 29.05.2007, p. 3.

20 Council Regulation (EEC) No. 1365/75 of 26 May 1975 on the creation of a European Foundation for
the improvement of living and working conditions, Ol L 139, 30.05.1975, p. 1. It is worth recalling that the
establishment of this agency was one of the first actions taken by the Community legislator pursuant to the
1st Environmental Action Programme adopted in November 1973.

21 Council Regulation (EC) No 768/2005 of 26 April 2005 establishing a Community Fisheries Control
Agency and amending Regulation (EEC) No 2847/93 establishing a control system applicable to the common
fisheries policy Of L 128 ,21.05.2005, p. I.

22 Council Regulation (EC) No 2100/94 of 27 luly 1994 on Community plant variety rights, OJ L 227,
01.09.1994,p. 1.

23 Council Regulation (EC) No 2062/94 of 18 luly 1994 establishing a European Agency for Safety and
Health at Work, OJ L 216, 20.08.1994, p. 1.

24 Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28 January 2002 laying
down the general principles and requirements of food law, establishing the European Food Safety Authority
and laying down procedures in matters of food safety, OJ L 31,01.02.2002, p. 1.

25 Regulation (EC) No 1406/2002 of the European Parliament and of the Council of 27 June 2002
establishing a European Maritime Safety Agency, OJ L 208, 05.08.2002, p. 1.

26 Commission Decision 2007/372/EC of 31 May 2007 amending Decision 2004/20/EC in order to
transform the ‘Intelligent Energy Executive Agency' into the Executive Agency for Competitiveness and
Innovation, Ol L 140, 01.06.2007, p. 52.

27 Aarhus Convention, art. 2(2)(c).
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Executive agencies operate under the direct control of the
Commission and are established in order to carry out certain
implementation tasks within the framework of EU funding
programmes, such as the selection of projects submitted in
response to calls for proposals and the disbursement of funds

to projects eligible for support.They are established by a
Commission Decision taken in accordance with a number of
general rules laid down in a 2003 Council Regulation.? This
Regulation also establishes a special administrative procedure

for the review of the legality of their acts. Under Article 22 of
Regulation 58/2003/EC, “[a]ny act of an executive agency which
injures a third party may be referred to the Commission by any
person directly or individually concerned or by a Member State for a
review of its legality”.® The Commission acts as an administrative
review body and is to take a decision on such administrative
proceedings within two months of the date on which they were
instituted and reply in writing to the complainant, giving grounds
for its decision. The fact that executive agencies are under the
Commission’s ultimate control also appears from the provisions
of Article 22(2) of the Regulation, which give the Commission
the power to review acts of executive agencies also “[o]n its own
initiative”, in the absence of any complaint from a third party. The
decision taken by the Commission as a result of administrative
appeal proceedings is binding on the agency concerned:“In its
final decision the Commission may uphold the executive agency’s
act or decide that the agency must modify it either in whole or in
part”The Commission’s decision is itself subject to judicial review
by the ECJ, as an action for annulment of an “explicit or implicit
decision to reject the administrative appeal may be brought
before the Court of lustice, in accordance with Article 230 of the
Treaty”

28 Council Regulation (EC) No 58/2003 of 19 December 2002 laying down the statute for executive
agencies to be entrusted with certain tasks in the management of Community programmes, Ol L 11,
16.01.2003, p. 1.

29 Ibid., art. 22(1) (emphasis added).
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The agencies which are not executive agencies governed by the
provisions of Regulation 58/2003/EC are referred to generically
as “regulatory agencies”, even though their tasks are very varied
and would not necessarily be categorised as ‘regulatory’ in
national legal systems. As the Commission puts it in a recent
policy paper on the role of agencies:

“Some can adopt individual decisions with direct effect, applying
agreed EU standards; some provide additional technical expertise
on which the Commission can then base a decision and some
focus more on networking between national authorities. (...)
There are clear and strict limits to the autonomous power of
regulatory agencies in the current Community legal order.
Agencies cannot be given the power to adopt genera regulatory
measures. They are limited to taking individual decisionsin
specific areas where a defined technical expertise is required,
under clearly and precisely defined conditions and without

genuine discretionary power.”

The number of regulatory agencies which truly have the power
to adopt individual decisions which are legally binding on third
parties (CPVO, OHIM, EASA and ECHA) is actually quite limited.
Most of the agencies rather have an advisory or information-
collecting role, either within a specific regulatory framework
under which the Commission or the member states are still
responsible for actual regulatory decision-making, or outside

the context of such decision-making procedures, as a general
contribution to developing the information base for EU policies.

The latter is the case of the EEA, and of some other above-
mentioned agencies (EU-OSHA and EUROFOUND); their role
can best be described as information-gathering and analysis to
support policy-making. It is hard to imagine situations in which
the activities of such agencies might violate EC environmental
law. The role of EFSA in providing direct assistance to the
Commission in the form of scientific advice in the context of
regulatory procedures concerning GMOs is well known and

controversial. 3 However, this role remains an advisory one; the
Commission has the actual decision-making authority, which

it exercises in consultation with the member states through a
comitology procedure. So the decisions taken are ultimately the
Commission’s, not EFSA's. EMSA, for its part, has technical and
scientific advisory tasks as well as operational tasks in the field

of maritime safety, including inspection tasks. Though it is not
unimaginable that this agency, in its operations, could contravene
provisions of Community law relating to the marine environment,
this seems rather unlikely, given the nature of its activities.

From the perspective of Article 9(3) of the Aarhus Convention,
the regulatory agency whose activities are most relevant is
undoubtedly ECHA, the new agency established under the
REACH Regulation.®2 ECHA has extensive powers with respect
to the administration of the complex regulatory system for
chemicals created by that Regulation. This is not the place for

a detailed analysis of those powers, but some of the scientific
and technical matters in which ECHA exercises autonomous
decision-making authority are of considerable importance for the
protection of human health and the environment.

The most important regulatory decisions under REACH, are,
however, still reserved for the Commission, which exercises its
regulatory decision-making authority in consultation with various
ECHA committees and, ultimately, with the member states
through a comitology procedure. Since ECHA can take decisions
with legally binding consequences for third parties, in particular
economic actors whose activities involve the production,
marketing or use of chemicals, a special appeal procedure is
provided for by the REACH Regulation. An independent Board
of Appeal has been set up within ECHA to examine appeals
against certain specified Agency decisions. The review procedure
is modelled on that of regulatory agencies with similar powers,
such as the Community Plant Variety Office (CPVO), which
administers the system of Community industrial property rights

30 COM(2008) 135 final, I | March 2008, p. 5.

31 Regulation (EC) No 178/2002, art. 22(5).

32 Regulation (EC) No 1907/2006, supra n. 19.



for new plant varieties,® and the Office for Harmonization in the
Internal Market (OHIM), which grants Community trade marks.®*

Not all ECHA decisions can be challenged before the Board of
Appeal. An exhaustive list of those that can is to be found in
Article 91(1) of the REACH Regulation. Though the provisions
of the REACH Regulation guarantee the independence and
impartiality of the Board of Appeal, the review procedure before
this body must, in our view, be characterised as an administrative
procedure rather than a judicial one within the meaning of
Article 9(3) of the Aarhus Convention. Perhaps it could most
adequately be described as quasi-judicial, as it has features of
both kinds of procedures. Indeed, when an appeal is lodged, it

is not automatically examined by the Board of Appeal, but the
Regulation provides for a preliminary consultation phase in which
the Executive Director of the Agency, “after consultation with
the Chairman of the Board of Appeal”, has an opportunity to
“rectify” the challenged decision if he “considers the appeal to be
admissible and well founded”. In this case, the Board of Appeal,
through its chairman, effectively functions as an independent
administrative advisory body within the Agency rather than a
judicial review body.

In other cases, when the Board proceeds to examine the appeal
on its merits, and comes to the conclusion that the challenged
decision is unlawful, it can either “remit the case to the
competent body of the Agency for further action” or “exercise
any power which lies within the competence of the Agency”

— i.e. substitute its decision for that of another ECHA body. Only
the first alternative, where the unlawful decision is set aside and
the competent ECHA body is compelled to take a new decision
in accordance with the ruling of the Board of Appeal, would
seem to fit a judicial review model. In the second alternative, the
Board of Appeal effectively acts as in a procedure for internal
administrative review as, in the end, it exercises the administrative
powers of the Agency itself. In any event, the decisions of the
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Board of Appeal, though binding, are not necessarily final, since
they can themselves be appealed before the CFI. So the review
system established by REACH, for all practical purposes, consists
of an administrative or quasi-judicial review procedure followed
by a judicial review procedure.

According to the preamble of the REACH Regulation, the appeal
procedure was established for the benefit of “any natural or
legal person affected by decisions taken by the Agency” 3 Other
provisions of the Regulation recognise that there are a wide
range of “stakeholders” with a legitimate interest in ECHA
decisions. However, the wording of the operative provisions

on the appeal procedure, which apparently was copied directly
from earlier legislative acts establishing regulatory agencies with
the power to make decisions that are legally binding on certain
categories of economic operators, such as CPVO?* and OHIM,*
indicates that the right of appeal was instituted primarily in order
to provide legal protection to the addressees of ECHA decisions
—i.e. natural or legal persons importing, manufacturing, marketing
or using chemicals, rather than to other persons who may be
“affected by” such decisions, such as, for example, workers
subject to occupational exposure or members of the public who
may be exposed to those chemicals through other pathways.

Article 92(1) of REACH lays down the following conditions for
the exercise of the right of appeal:

“Any natural or legal person may appeal against adecision
addressed to that person. Any natural or legal person may also
appeal against a decision which, although addressed to another
person, is of direct and individual concern to the appellant.”

Accordingly, a person who is not the addressee of the challenged
decision may appeal that decision only if he or she is “directly
and individually concerned” by it. This requirement was modelled
on the wording of Article 230 EC, fourth indent, on which there
is extensive case-law of the ECJ] and CFI.The implications of

33 Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights, O) No L 227,
01.09.1994,p. 1.

34 Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, O) No L 11,
14.01.1994,p.1, arts. 131 et seq.

35 Regulation (EC) No 1907/2006, supra n. 19, recital 106 (emphasis added).
36 Cf. Regulation (EC) No 2100/94, art. 68.

37 Cf.Regulation (EC) No 40/94, art. 58.
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the prevailing judicial interpretation of the notion of “direct and
individual concern” for access to justice in environmental matters
will be analysed in section 3.2.3 below.

3.1.3 Internal review by a Community institution or body
pursuant to the Aarhus Regulation

As mentioned in chapter 1, when it signed the Aarhus
Convention in June 1998, the EC formally declared its willingness
to apply the provisions of that Convention to its own institutions.
In October 2003, the Commission submitted to the Council and
European Parliament, together with its proposal for a Council
Decision authorising the Community to become a contracting
Party to the Convention, a proposal for a Regulation on the
application of the provisions of the Convention to EC institutions
and bodies.* This Regulation was adopted by the European
Parliament and Council only three years later, as Regulation (EC)
No 1367/2006 of 6 September 2006 (hereafter referred to

as Regulation 1367/2006/EC or ‘Aarhus Regulation’) following

a protracted legislative procedure which ended in conciliation
between the two institutions.3®* One of the most important

and controversial elements of the Commission’s proposal was
the introduction of a special administrative review procedure,
accessible to environmental NGOs meeting specific criteria,
enabling them to force reconsideration of certain acts and
omissions of EC institutions and bodies. This so-called “internal
review procedure” will be analysed in this section.We will not,
however, discuss the other provisions of the Aarhus Regulation,
which concern the other two ‘pillars’ of the Convention, since
these fall outside the scope of this study.*°

The new administrative procedure for the “internal” review of
“administrative acts” or omissions of EU institutions and bodies
falling within the scope of Community environmental law is
presented as a means of compliance with the Convention’s
provisions on access to justice. The institution or body whose
act or omission is challenged is required to “consider” any such

request for review and to issue a “written reply”, stating its
reasons.*! Regulation 1367/2006/EC furthermore provides that
the NGO which made the request for internal review “may
institute proceedings before the Court of Justice in accordance
with the relevant provisions of the Treaty” > This possibility

exists both where a “written reply” has been duly made but is
considered unsatisfactory by the applicant, and “[w]here the
Community institution or body fails to act” in response to the
request for internal review.* In this section, we shall focus on the
administrative review procedure; the availability of judicial review
will be considered in detail in section 3.2.

According to the original Commission proposal, access to

the internal review procedure would have been reserved

to “qualified entities”, i.e. environmental NGOs “active at
Community level”, recognised by the Commission in accordance
with criteria laid down in the Regulation. In order to be able

to exercise the right to request internal review, these NGOs
would have had to submit to a prior “recognition” procedure,
the further modalities of which would have been laid down by
the Commission in implementing rules. However, the Council, in
its common position, decided to relax the criteria to be fulfilled
by NGOs and to omit the recognition procedure provided for
in the Commission’s original proposal. The Council apparently
felt that it was inappropriate to give the Commission, which is
the Community institution whose acts and omissions are most
likely to be the subject of requests for internal review, the power
to decide whether or not to give NGOs the status of “qualified
entities”.

In the Council's common position, access to the internal review
procedure is no longer reserved to NGOs active at EU level
alone, and there is no provision for a separate recognition
procedure for “qualified entities” any more. The “criteria for
entitlement” laid down in the Aarhus Regulation are the following:

38 Proposal for a Regulation of the European Parliament and of the Council on the application of the
provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters to EC institutions and bodies, COM(2003) 622 final, 24 October
2003.

39 Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006 on
the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in
Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies, OJ L
264 ,25.09.2006, p. 13.

40 For a more general discussion of Regulation 1367/2006/EC, see The Aarhus Regulation: New Opportunities
for Citizens in the EU and Beyond? Report of the ECOSPHERE Forum held in Brussels, 27 October 2006,
European Centre on Sustainable Policies for Human and Environmental Rights, Brussels, 2007, available at
http://www.ecosphere.be/pdfflyers/ReportForumOct2006.pdf

41 Regulation 1367/2006/EC, art. 10(2).
42 Ibid., art.12(1) (emphasis added).

43 Ibid, art. 12(2).



“A non-governmental organisation shall be entitled to make a
request for internal review (...) provided that:

(a) it is an independent non-profit-making legal person in
accordance with aMember State’s national law or practice;

(b) it has the primary stated objective of promoting environmental
protection in the context of environmental law;

(c) it has existed for more than two years and is actively pursuing
the objective referred to under (b);

(d) the subject matter in respect of which the request for internal
review is made is covered by its objective and activities.”**

Although the Regulation, as adopted, does not give the
Commission the power to grant or deny “recognition” to
NGOs, it does contain a provision mandating it to “adopt the
provisions which are necessary to ensure transparent and
consistent application of the criteria” set out in Article 11(1).
Pursuant to this delegated rule-making authority, the Commission
has adopted implementing provisions,* which specify how a
request for internal review is to be submitted, how the applicant
NGO is to provide evidence that it meets the requirements

for entitlement to make such a request and how the institution
or body to which the request is addressed shall satisfy itself

that those requirements have been met. According to those
provisions, laid down in a Commission Decision but applying

to all requests for internal review under the Aarhus Regulation,
including those addressed to other Community institutions

and bodies, the NGO submitting a request shall, inter alia,
“specify the administrative act or alleged administrative omission
whose review is sought and the provisions of environmental law
which it considers not to have been complied with” .46 This implies
that the Commission considers that only violations of EC
“environmental law", as defined in the Aarhus Regulation, can
be invoked as grounds for internal review, and that other pleas
of substantive or procedural illegality arising from provisions of

44 1bid., art. 11(1).

45 Commission Decision 2008/50/EC of 13 December 2007 laying down detailed rules for the application
of Regulation (EC) No 1367/2006 of the European Parliament and of the Council on the Aarhus Convention
as regards requests for the internal review of administrative acts, Ol L 13, 16.01.2008, p. 24.

46 Ibid., art. 1(1) (emphasis added)
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primary or secondary Community law which do not qualify as
“environmental law” within the meaning of the Regulation may
not be raised.

By making access to the administrative review procedure
instituted by Regulation 1367/2006/EC subject to certain criteria,
the EC, as a contracting Party to the Aarhus Convention, has
exercised the discretion available to any Party under Article
9(3) of the Convention. However, it should be noted that the
right to request internal review is open only to certain legal
persons — i.e. environmental NGOs meeting those criteria

— but not to individuals. The Commission did not consider it
“reasonable” to extend access to justice to members of the
public other than selected NGOs.*” The Council agreed, but the
European Parliament initially proposed an amendment to open
up the internal review procedure to natural persons meeting
certain criteria.* This amendment was not maintained at second
reading.“® Arguably, the lack of any possibility of access to the
internal review procedure for individuals may be inconsistent
with the requirements of Article 9(3).5°

The Aarhus Regulation does not allow NGOs to have recourse
to the internal review procedure to challenge any acts or
omissions of Community institutions and bodies. The procedure
applies only to “administrative acts” and “administrative
omissions” under “environmental law”. While the latter term is
broadly defined as “Community legislation which, irrespective

of its legal basis, contributes to the pursuit of the objectives

of Community policy on the environment as set out in the
Treaty” > the definition of “administrative act” — and its corrolary
“administrative omission” — is more problematic.

First of all, it should be pointed out that the notion of
“administrative act” is nowhere to be found in the EC Treaty.

47 COM(2003) 622 final, p. 16.

48 Position of the European Parliament adopted at first reading on 31 March 2004 with a view to the
adoption of European Parliament and Council Regulation (EC) No .../2004 on the application of the
provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters to Community institutions and bodies, arts. 13 and 15.

49 See Position of the European Parliament adopted at second reading on 18 January 2006 with a view
to the adoption of Regulation (EC) No ../2006 of the European Parliament and of the Council on the
application of the provisions of the Aarhus Convention on Access to Information, Public Participation in
Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies.

50 Wenneras, P 2007. The Enforcement of EC Environmental Law. Oxford University Press, Oxford, UK, p. 228

51 Regulation 1367/2006/EC, art. 2(1)(f) (emphasis added). This provision goes on to reproduce, verbatim,
the objectives set out in art. 174(1) EC.
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The definition of this term as given in Regulation 1367/2006/EC
is an ad hoc one, specially devised for the purpose of limiting
the scope of application of the internal review procedure. An
“administrative act” is defined as "‘any measure of individual scope
under environmental law, taken by a Community institution

or body, and having legally binding and external effects.”*? The
qualification "of individual scope” did not feature in the original
Commission proposal but was added by the Council in its
common position 5

Again, this is a term which does not as such occur in the Treaties,
but is used sometimes in the case-law of the ECJ and CFI to
distinguish Community acts of an administrative nature from
those of a legislative or regulatory nature. For instance, in an
important judgment on the respective powers of the Council
and the Commission with respect to implementing measures,
the Court of lustice referred to “the division of powers resulting
from the various provisions of the Treaty which authorize the
Council and the Commission to adopt generally applicable or
individual measures within specific areas”,* and, in slightly different
terms, to “the powers of the institutions to adopt acts of general
or individual application in the fields covered by the Treaty”*® The
same judgment goes on to hold that, where Article 211 EC, third
indent, provides that the Commission shall “exercise the powers
conferred on it by the Council for the implementation of the
rules laid down by the latter”,“[t]he concept of implementation
for the purposes of that article comprises both the drawing up
of implementing rules and the application of rules to specific cases
by means of acts of individual application.”® It can be inferred from
this case-law that a “measure of individual scope” is the contrary
of a “generally applicable measure” — also referred to as an “act
of general application” or a “measure of general scope™’ — and
involves the application of general rules to specific cases. This is
not necessarily the same as a measure addressed to a particular
individual natural or legal person.

The requirement that a measure shall have “legally binding and
external effects” in order to be subject to internal review is
apparently derived from the established case-law interpreting
the provisions of Article 230 EC to determine which acts of the
institutions can be challenged through an action for annulment,
i.e. are subject to judicial review by the Community judicature.

Together, both qualifications in the definition of “administrative
act” operate to restrict the range of acts and omissions which
can be challenged under the internal review procedure created
by the Aarhus Regulation. Further restrictions are laid down in
Article 2(2) of the Regulation, which stipulates that
“[a]ldministrative acts and administrative omissions shall not
include measures taken or omissions by a Community institution
or body in its capacity as an administrative review body”. This
clause is followed by a non-exhaustive list of examples of such
measures, which includes acts and omissions of the Commission
in the context of infringement proceedings against member
states under Articles 226 and 228 EC. As a result, acts and
omissions of Community bodies and institutions cannot be
challenged through the internal review procedure not only when
such bodies or institutions are acting in a judicial or legislative
capacity®® — an exemption that is consistent with the terms of
the Aarhus Convention — but also when they are acting in their
capacity “as an administrative review body”, a further exemption
for which there is no legal basis in the Convention and whose
scope is unclear even as a matter of Community law, as several
commentators have pointed out.>®

Which acts and omissions under environmental law are actually
open to internal review? From the outset, it is clear that legislative
acts adopted jointly by the European Parliament and Council
under the co-decision procedure are excluded from such review.
The same applies to other acts of the Council when it is acting in
a legislative capacity — e.g. under Treaty provisions which do not
provide for co-decision, as in the case of environmental measures

within the scope of the common agricultural or fisheries policy.

52 Ibid., art. 2(1)(g) (emphasis added).

53 Common Position (EC) No 31/2005 adopted by the Council on 18 July 2005, OJ C 264E, 25.10.2005,
p.18.

54 ECI ludgment of 24 October 1989, Case 16/88, Commission v Council, ECR [1989] 3457, para. 16.

55 Ibid., para. 9 (emphasis added).

56 Ibid., para. 11 (emphasis added).

57 The latter term is used in Council Decision 1999/468/EC of 28 June 1999 laying down the procedures

for the exercise of implementing powers conferred on the Commission, art. 2(b). See also ECJ Judgment of
23 February 2006, Case C-122/04, Commission v European Parliament and Council.

58 Regulation 1367/2006/EC, art. 2(1)(c)

59 Jans, JH. 2008. European Environmental Law. 3rd ed. Europa Law Publishing, Groningen, Netherlands, pp.
215-216;Wenneras, P, o.c., supra n. 50, pp. 231-232.



Implementing measures taken by the Commission pursuant to a
mandate received from the Council or European Parliament and
Council, as the case may be, are a more complex matter. Such

measures are legally binding and have external effects whenever

they are taken in the form of Directives, Regulations or Decisions.

But is the Commission acting in “a legislative capacity” and are
such measures “of individual scope™ In our view, this should
depend on the exact nature and content of the Commission act,
rather than its legal form.

In its administrative practice under Regulation 1367/2006/EC
thus far, the Commission has considered four out of five requests
for internal review to be inadmissible on the grounds that

the acts challenged were not “administrative acts” within the
meaning of the Regulation. A Commission decision short-listing
candidates for the position of Executive Director of ECHA for
ultimate appointment by the Management Board of the Agency
was held to fall outside the scope of the definition because

the Commission considered that it lacked “external effects”
(although ECHA is a separate legal entity independent from

the Commission and the Commission decision had the effect of
restricting the choice of its Management Board).%°

A request for internal review of a Commission decision adopting
an operational programme for Community assistance from the
European Regional Development Fund and the Cohesion Fund
in the Czech Republic was dismissed on the grounds that this
decision, although legally binding, did not have “external effects”,
because the beneficiary member state remained free to decide
on the ultimate approval of projects for funding.5* A request for
internal review of a Commission Regulation setting maximum
residue levels for pesticides®? was declared inadmissible because
the Regulation determines residue levels “applicable to all

food business operators” and was not therefore a measure

60 Reply of the Commission services to the European Environmental Bureau of 12 December
2007, published on the Commission’s website at http://ec.europa.eu/environment/aarhus/pdf/title_iv/
Reply%20to%20EEB.pdf

61 Reply of the Commission services to Ekologicky Pravni Servis of 6 August 2008, published on the
Commission’s website at http://ec.europa.eu/environment/aarhus/pdf/title_iv/Reply%20to%20EPS.pdf

62 Commission Regulation (EC) No 149/2008 of 29 January 2008 amending Regulation (EC) No 396/2005
of the European Parliament and of the Council by establishing Annexes I, lll and IV setting maximum residue
levels for products covered by Annex | thereto, OJ L 58,01.03.2008, p. 1.

23

“of individual scope” % Finally, a request by a Portuguese NGO
for review of a Commission decision closing an infringement
procedure against Portugal concerning a dam project was
predictably dismissed on the grounds that this decision was taken
by the Commission acting as an “administrative review body”
under Article 226 EC .5 The only request for internal review so
far which was not considered inadmissible, but rejected following
an examination of its merits, concerned three Commission
Decisions authorising the placing on the market of genetically
modified maize products taken pursuant to its implementing
powers under Regulation 1829/2003/EC on genetically modified
food and feed® and addressed to individual biotech companies.®

Commission decisions with respect to the deliberate release

or placing on the market of GMOs or GMO products are

quite typical examples of acts of individual scope involving the
application of rules of Community environmental law to specific
cases. The same could be said of similar decisions concerning

the placing on the market of other products or substances
under different rules of EC environmental law — such as future
authorisations for the production, importation or use of
substances under Title VIl of REACH?®” — or of decisions taken by
the Commission pursuant to Article 95(5) EC, in response to
notifications by member states desiring to continue to apply or
introduce more stringent national environmental regulations in an
area covered by a Community harmonisation measure adopted
under Article 95(1). All these decisions involve the application

of general rules to specific cases and have legally binding and
external effects, within the meaning of Regulation 1367/2006/EC.

But, as pointed out above, it is not the legal form but the
scope and substance of an act of a Community body which
will be decisive in determining whether or not i